The
Franchise
Law Review
Fourth Edition
Editor
Mark Abell

Law Business Research

This book is dedicated to

John Nelson-Jones,
an exceptional lawyer and mentor,
who passed the wonder and pleasure of
practising law from one generation to another,
with an unsurpassed generosity of spirit.

The
Franchise
Law Review
Fourth Edition
Editor

Mark Abell

Law Business Research Ltd

PUBLISHER
Gideon Roberton
SENIOR BUSINESS DEVELOPMENT MANAGER
Nick Barette
BUSINESS DEVELOPMENT MANAGERS
Felicity Bown, Thomas Lee
SENIOR ACCOUNT MANAGER
Joel Woods
ACCOUNT MANAGERS
Pere Aspinall, Jack Bagnall, Sophie Emberson,
Sian Jones, Laura Lynas
MARKETING AND READERSHIP COORDINATOR
Rebecca Mogridge
EDITORIAL COORDINATOR
Gavin Jordan
HEAD OF PRODUCTION
Adam Myers
PRODUCTION EDITOR
Robbie Kelly
SUBEDITOR
Janina Godowska
CHIEF EXECUTIVE OFFICER
Paul Howarth
Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2017 Law Business Research Ltd
www.TheLawReviews.co.uk
No photocopying: copyright licences do not apply.
The information provided in this publication is general and may not apply in a specific
situation, nor does it necessarily represent the views of authors’ firms or their clients. Legal
advice should always be sought before taking any legal action based on the information
provided. The publishers accept no responsibility for any acts or omissions contained
herein. Although the information provided is accurate as of January 2017, be advised that
this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the address
above. Enquiries concerning editorial content should be directed
to the Publisher – gideon.roberton@lbresearch.com
ISBN 978-1-910813-42-3
Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112

THE LAW REVIEWS
THE MERGERS AND ACQUISITIONS REVIEW
THE RESTRUCTURING REVIEW
THE PRIVATE COMPETITION ENFORCEMENT REVIEW
THE DISPUTE RESOLUTION REVIEW
THE EMPLOYMENT LAW REVIEW
THE PUBLIC COMPETITION ENFORCEMENT REVIEW
THE BANKING REGULATION REVIEW
THE INTERNATIONAL ARBITRATION REVIEW
THE MERGER CONTROL REVIEW
THE TECHNOLOGY, MEDIA AND
TELECOMMUNICATIONS REVIEW
THE INWARD INVESTMENT AND
INTERNATIONAL TAXATION REVIEW
THE CORPORATE GOVERNANCE REVIEW
THE CORPORATE IMMIGRATION REVIEW
THE INTERNATIONAL INVESTIGATIONS REVIEW
THE PROJECTS AND CONSTRUCTION REVIEW
THE INTERNATIONAL CAPITAL MARKETS REVIEW
THE REAL ESTATE LAW REVIEW
THE PRIVATE EQUITY REVIEW
THE ENERGY REGULATION AND MARKETS REVIEW
THE INTELLECTUAL PROPERTY REVIEW
THE ASSET MANAGEMENT REVIEW
THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW
THE MINING LAW REVIEW
THE EXECUTIVE REMUNERATION REVIEW
THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW

THE CARTELS AND LENIENCY REVIEW
THE TAX DISPUTES AND LITIGATION REVIEW
THE LIFE SCIENCES LAW REVIEW
THE INSURANCE AND REINSURANCE LAW REVIEW
THE GOVERNMENT PROCUREMENT REVIEW
THE DOMINANCE AND MONOPOLIES REVIEW
THE AVIATION LAW REVIEW
THE FOREIGN INVESTMENT REGULATION REVIEW
THE ASSET TRACING AND RECOVERY REVIEW
THE INSOLVENCY REVIEW
THE OIL AND GAS LAW REVIEW
THE FRANCHISE LAW REVIEW
THE PRODUCT REGULATION AND LIABILITY REVIEW
THE SHIPPING LAW REVIEW
THE ACQUISITION AND LEVERAGED FINANCE REVIEW
THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW
THE PUBLIC-PRIVATE PARTNERSHIP LAW REVIEW
THE TRANSPORT FINANCE LAW REVIEW
THE SECURITIES LITIGATION REVIEW
THE LENDING AND SECURED FINANCE REVIEW
THE INTERNATIONAL TRADE LAW REVIEW
THE SPORTS LAW REVIEW
THE INVESTMENT TREATY ARBITRATION REVIEW
THE GAMBLING LAW REVIEW
THE INTELLECTUAL PROPERTY AND ANTITRUST REVIEW
THE REAL ESTATE M&A AND PRIVATE EQUITY REVIEW
THE SHAREHOLDER RIGHTS AND ACTIVISM REVIEW
THE ISLAMIC FINANCE AND MARKETS LAW REVIEW

www.TheLawReviews.co.uk

ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following law firms for their learned assistance
throughout the preparation of this book:
ARAMIS
ATIEH ASSOCIATES LAW FIRM
BIRD & BIRD
CHANCERY CHAMBERS
CLARK WILSON LLP
DBS LAW, CORPORATE LEGAL ADVISERS
ERSOYBILGEHAN LAWYERS AND CONSULTANTS
GORODISSKY & PARTNERS
GRATA LAW FIRM LLP
HANNES SNELLMAN ADVOKATBYRÅ AB
JACKSON, ETTI & EDU
KENNEDY VAN DER LAAN
LADM LIESEGANG AYMANS DECKER MITTELSTAEDT & PARTNER
MORAIS LEITÃO, GALVÃO TELES, SOARES DA SILVA & ASSOCIADOS
MST LAWYERS
NOBLES
PLESNER LAW FIRM
PORZIO, RIOS, GARCIA
PRENTOULIS LAWYERS & CONSULTANTS

i

Acknowledgements

SARAH CHARLES – PRACTICAL STRATEGY
SMITH & HENDERSON
STEWART GERMANN LAW OFFICE
STRELIA
TAY & PARTNERS
THE RICHARD L ROSEN LAW FIRM PLLC
TMI ASSOCIATES
VON WOBESER Y SIERRA, SC
YOON & YANG LLC

ii

CONTENTS

Editor’s Preface

���������������������������������������������������������������������������������������������������ix
Mark Abell

Chapter 1

WHAT IS FRANCHISING?����������������������������������������������������� 1
Mark Abell

Chapter 2

FRANCHISING AS PART OF AN INTERNATIONAL
MULTICHANNEL STRATEGY���������������������������������������������� 3
Mark Abell

Chapter 3

THE REGULATION OF FRANCHISING AROUND
THE WORLD��������������������������������������������������������������������������� 8
Mark Abell

Chapter 4

COMMERCIAL PLANNING������������������������������������������������ 28
Sarah Charles

Chapter 5

SUSTAINING RELATIONSHIPS����������������������������������������� 35
Steven Frost and Mark Abell

Chapter 6

INTELLECTUAL PROPERTY���������������������������������������������� 42
Allan Poulter and Robert Williams

Chapter 7

DATA PROTECTION����������������������������������������������������������� 48
Ruth Boardman, Francis Aldhouse and Elizabeth Upton

Chapter 8

TAX CONSIDERATIONS����������������������������������������������������� 56
Mathew Oliver

Chapter 9

TRADE SECRETS AND FRANCHISING������������������������� 104
Warren Wayne and Mark Abell

iii

Contents

Chapter 10

RESOLVING INTERNATIONAL FRANCHISE
DISPUTES���������������������������������������������������������������������������� 112
Victoria Hobbs

Chapter 11

E-COMMERCE AND FRANCHISING����������������������������� 125
Ben Hughes

Chapter 12

THE COMPETITION LAW OF THE EUROPEAN
UNION��������������������������������������������������������������������������������� 132
Mark Abell

Chapter 13

EDITOR’S GLOBAL OVERVIEW�������������������������������������� 139
Mark Abell

Chapter 14

AFRICA OVERVIEW����������������������������������������������������������� 146
Nick Green

Chapter 15

GCC OVERVIEW���������������������������������������������������������������� 151
Melissa Murray

Chapter 16

AUSTRALIA�������������������������������������������������������������������������� 162
Philip Colman

Chapter 17

AUSTRIA������������������������������������������������������������������������������ 184
Eckhard Flohr

Chapter 18

BARBADOS�������������������������������������������������������������������������� 200
Giles A M Carmichael

Chapter 19

BELGIUM����������������������������������������������������������������������������� 209
Olivier Clevenbergh, Jean-Pierre Fierens, Siegfried Omanukwue,
Marie Keup and Eric‑Gérald Lang

Chapter 20

CANADA������������������������������������������������������������������������������ 222
John L Rogers, Richard Weiland, Kwan T Loh, Brendan Morley
and Stephanie Mui

iv

Contents

Chapter 21

CHILE����������������������������������������������������������������������������������� 233
Cristóbal Porzio

Chapter 22

CHINA���������������������������������������������������������������������������������� 246
Sven-Michael Werner

Chapter 23

CZECH REPUBLIC������������������������������������������������������������� 258
Vojtěch Chloupek

Chapter 24

DENMARK��������������������������������������������������������������������������� 269
Jacob Ørskov Rasmussen

Chapter 25

FRANCE������������������������������������������������������������������������������� 283
Raphaël Mellerio

Chapter 26

GERMANY��������������������������������������������������������������������������� 295
Stefan Münch, Alexander Duisberg, Markus Körner and
Michael Gassner

Chapter 27

GREECE������������������������������������������������������������������������������� 303
Nancy G Gerakini

Chapter 28

HONG KONG��������������������������������������������������������������������� 314
Michelle Chan

Chapter 29

HUNGARY��������������������������������������������������������������������������� 324
Péter Rippel-Szabó and Bettina Kövecses

Chapter 30

INDIA����������������������������������������������������������������������������������� 338
Nipun Gupta and Divya Sharma

Chapter 31

IRAN������������������������������������������������������������������������������������� 352
Shelley Nadler and Farid Kani

Chapter 32

ITALY������������������������������������������������������������������������������������ 362
Claudia Ricciardi

v

Contents

Chapter 33

JAPAN����������������������������������������������������������������������������������� 376
Yoshihiko Fuchibe and Kentaro Tanaka

Chapter 34

KAZAKHSTAN�������������������������������������������������������������������� 389
Nick Green and Saule Akhmetova

Chapter 35

KOREA���������������������������������������������������������������������������������� 401
Kenneth T Kim, Jason Sangoh Jeon and Jin Woo Hwang

Chapter 36

MALAYSIA���������������������������������������������������������������������������� 412
Lee Lin Li and Chong Kah Yee

Chapter 37

MEXICO������������������������������������������������������������������������������� 433
Silverio Sandate

Chapter 38

NETHERLANDS����������������������������������������������������������������� 442
Martine de Koning

Chapter 39

NEW ZEALAND������������������������������������������������������������������ 459
Stewart Germann

Chapter 40

NIGERIA������������������������������������������������������������������������������� 473
Ngozi Aderibigbe, Chinweizu Ogban and Taiwo Oluleye

Chapter 41

POLAND������������������������������������������������������������������������������ 488
Kuba Ruiz

Chapter 42

PORTUGAL�������������������������������������������������������������������������� 499
Magda Fernandes, José Maria Montenegro, Vasco Stilwell d’Andrade
and Filipa Correia da Silva

Chapter 43

RUSSIA���������������������������������������������������������������������������������� 514
Sergey Medvedev

Chapter 44

SAUDI ARABIA�������������������������������������������������������������������� 531
Melissa Murray

vi

Contents

Chapter 45

SINGAPORE������������������������������������������������������������������������ 539
Lorraine Anne Tay and Just Wang

Chapter 46

SWEDEN������������������������������������������������������������������������������ 553
Elisabeth Vestin and Victoria Sörving

Chapter 47

TURKEY������������������������������������������������������������������������������� 565
İlknur Pekşen

Chapter 48

UKRAINE����������������������������������������������������������������������������� 575
Volodymyr Yakubovskyy and Graeme Payne

Chapter 49

UNITED KINGDOM���������������������������������������������������������� 585
Graeme Payne

Chapter 50

UNITED STATES���������������������������������������������������������������� 608
Richard L Rosen, Leonard Salis, John Karol,
Michelle Murray-Bertrand and Avi Strauss

Chapter 51

DISPUTE RESOLUTION APPENDIX������������������������������ 648
Beatriz Díaz de Escauriaza

Appendix 1

ABOUT THE AUTHORS���������������������������������������������������� 651

Appendix 2

CONTRIBUTING LAW FIRMS’ CONTACT DETAILS�� 677

vii

EDITOR’S PREFACE

This book is dedicated to my dear, recently deceased mentor, John Nelson-Jones, who
took me under his wing and first introduced me to international franchising in the early
1980s. At that time I had no idea what an incredible professional journey I was embarking
upon. Without John’s immense intellect, keen understanding of the commercial world and
enormous generosity of spirit, supporting and encouraging me, I may well have given it
up as being far too much of a challenge for a young lawyer. It soon became clear to me
that to advise clients upon franchising one needed to have a strong understanding of a wide
range of legal disciplines, from competition law and intellectual property through real estate,
contract, commercial, corporate, tax and private international law to the boundaries of new
and previously undreamed of areas of jurisprudence in jurisdictions far beyond one’s own.
Who in the early 1980s, for example, had even imagined areas of law such as privacy and
data protection, which now play such an important role in how franchising is structured and
regulated across the globe? It all seemed an incredible intellectual and professional challenge
in respect of an area of commerce that was not even recognised as existing under English law.
However, John was gently insistent and understood the role that franchising would play in
an increasingly global economy. For John, who was a true legal polymath (having authored
several leading textbooks on areas of law as diverse as taxation and package holidays), the
breadth and depth of legal knowledge that was required merely made franchising a more
interesting and rewarding area of law in which to specialise.
Showing his characteristic altruism and desire to help young lawyers make the most
of their talents, John guided and supported me as I struggled to understand the international
complexities of franchising, sending me to the United States, where I was able to immerse
myself in the dynamic and highly regulated world of American franchising. I also had the
pleasure of co-authoring my first chapter in a legal text book on franchising with John, or
‘JANJ’, as the younger lawyers in the firm referred to him. In his typically gracious and
humorous manner, he insisted that my name appear before his in the index and on the first
page of the chapter as, in his words, ‘The “A” is mightier than the “N”!’
John was a charming and self-effacing individual, with a kind word for everyone and
a genuine interest in everybody who worked with him. I was only one of his protégées, and
he steered many other young lawyers to become internationally renowned practitioners in
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a number of other areas of law, such as taxation and international travel. John took all of
the hard work involved in supporting and shaping the careers of young lawyers easily in his
stride, while at the same time successfully managing one of the City’s up-and-coming law
firms, looking after a large and demanding portfolio of blue-chip clients and making regular
Saturday visits to Plough Lane, where he watched his local football club, Wimbledon (aka
‘the Crazy Gang’), win the FA Cup in 1988 and then try to defy gravity by vainly battling to
avoid relegation from the first division for the rest of the decade.
Thirty-five years on from the time that John introduced me to international
franchising, his confidence in the future role and importance of franchising in the world
economy has been vindicated. As usual, he was able to see what most others could not –
potential, whether it was in respect of people or ways of doing business.
The Franchise Law Review is therefore just one small part of John’s legacy to the legal
profession and it is my great pleasure to dedicate this fourth edition to him.
Since the publication of the third edition of The Franchise Law Review, there have
been major economic and geopolitical developments that have had a significant impact on
world trade, not least the election of Donald Trump as president of the United States and the
referendum that resulted in Brexit. The price of oil is still low, China’s manufacturing sector
is still suffering significant setbacks, Europe faces a further range of challenges, Iran and Saudi
Arabia are exacerbating the problems in the Middle East and the Russian economy continues
to float in the doldrums. Through all this, however, the apparently inexorable march towards
the globalisation of commerce has continued unabated.
Despite the slow emergence of a few economic bright spots, the economy of what was
once called the ‘developed’ world continues to struggle for the most part, while even Brazil
(despite the recent Olympics) is still wallowing in recession. As a consequence, businesses are
often presented with little choice but to look to more vibrant markets in Asia, the Middle
East and Africa for their future growth.
The key word would seem to be uncertainty.
Brexit is set to have an impact on franchising in Europe, but it is as yet unclear
what that impact will be. With the fall in the pound against the dollar we have already seen
a number of US franchisors buy out their UK master franchisees. However, whether that is
a long-term trend remains to be seen. In legal terms, the only potentially significant impact
so far has been upon EU trademarks, resulting in many franchisors taking the precaution of
also registering UK brands for their marks. On the other side of the Atlantic, the election of
Donald Trump to the presidency is another unknown that will most probably have an impact
upon franchising during the next few years.
The political uncertainty in continental Europe is also likely to have some impact.
With the demise of both Hollande in France and Renzi in Italy, and the general rise of
anti-establishment and anti-EU parties, Chancellor Merkel in Germany seems likely to be
one of the few strands of continuity over the coming few years.
South–South trade continues to increase, perhaps at the expense of its North–South
counterpart. All of this, coupled with the unstable wider geopolitical landscape, presents
business with only one near certainty: there will be continued deleveraging of businesses in
the coming years and, thus, growing barriers to international growth for many of them. All
but the most substantial and well-structured of such businesses may find themselves facing
not only significant difficulties because of their reduced access to funding for investment in
their foreign ventures, but also challenges arising from their lack of managerial experience
and bandwidth.
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At the same time, the regulation of franchising continues to evolve and the past
12 months have seen the EU Parliament focus on how it might best change the regulatory
environment for franchising within the European Single Market.
Despite all of the above uncertainty, franchising, in its various forms, continues to
present businesses with one way of achieving profitable and successful international growth
without the need for either substantial capital investment or a broad managerial infrastructure.
In sectors as diverse as food and beverages, retail, hospitality, education, healthcare and
financial services, it continues to be a popular catalyst for international commerce and makes
a strong and effective contribution to world trade. We are even seeing governments turning to
it as an effective strategy in the future development of the welfare state, as social franchising
continues to gain traction as a means of achieving key social objectives.
Given the positive role that franchising can make in the world economy, it is important
that legal practitioners have an appropriate understanding of how it is regulated around the
globe. This book provides an introduction to the basic elements of international franchising
and an overview of the way it is regulated in 36 jurisdictions.
As will be apparent from the chapters of this book, there continues to be no
homogeneous approach to the regulation of franchising around the world. Some countries
specifically regulate particular aspects of the franchising relationship. Of these, a number
try to ensure an appropriate level of pre-contractual hygiene, while others focus instead
on imposing mandatory terms upon the franchise relationship. Some do both. In certain
countries, there is a requirement to register certain documents in a public register. Others
restrict the manner in which third parties can be involved in helping franchisors meet potential
franchisees. No two countries regulate franchising in the same way. Even those countries
that have a well-developed regulatory environment seem unable to resist the temptation to
continually develop and change their approaches to regulation – as is well illustrated by
the recent changes to the Australian regulations. The inexorable onward march of franchise
regulation continues, with countries such as Argentina – which previously had not specifically
regulated franchising – adopting franchise-specific laws in the past 12 months.
Many countries do not have franchise-specific regulation, but nevertheless strictly
regulate certain aspects of the franchise relationship through the complex interplay of more
general legal concepts such as antitrust law, intellectual property rights and the doctrine of
good faith. This heterogeneous approach to the regulation of franchising presents yet another
barrier to the use of franchising as a catalyst for international growth.
This book certainly does not present readers with a full answer to all the questions they
may have about franchising in all the countries covered – that would require far more pages
than it is possible to include in this one volume. It does, however, in the first section, try to
provide the reader with a high-level understanding of the challenges involved in international
franchising, and then, in the second section, explain how these basic themes are reflected in
the regulatory environment within each of the countries covered.
I should extend my thanks to all of those who have helped with the preparation of
this book, in particular Caroline Flambard and Nick Green, who have invested a great deal of
time and effort in making it a work of which all those involved can be proud.
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It is hoped that this publication will prove to be a useful and often-consulted guide
to all those involved in international franchising, but needless to say it is not a substitute for
taking expert advice from practitioners qualified in the relevant jurisdiction.
Mark Abell
Bird & Bird LLP
London
January 2017
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Chapter 46

SWEDEN
Elisabeth Vestin and Victoria Sörving1

I

INTRODUCTION

Franchise arrangements are common in Sweden and the industry has been growing at a steady
pace for many years. While there are no official statistics concerning the Swedish franchise
industry, a survey conducted by HUI Research in 2016 on behalf of the interest group the
Swedish Franchise Association (SFF),2 found that there were 33 000 franchisees operating in
Sweden in 2016 and that the number is estimated to increase by 3 per cent in 2017.
The greater part of franchise enterprises in Sweden operate within the retail sector.
Furthermore, franchise arrangements providing installation services to companies, and
arrangements within the restaurant and hotel industry are well represented.3
A few examples of Swedish franchisors are Make Up Store, Team Sportia,
HusmanHagberg, O’Learys and IKEA. Among international franchisors operating in Sweden
McDonald’s, Starbucks and Subway can be mentioned.
The above-mentioned interest group, the SFF, is an organisation that during the past
40 years has been active in expanding and promoting ethical franchise practices in Sweden. Its
Code of Ethics has been in force since 1994, and is binding for all members of the SFF, which
include both franchisees and franchisors. Furthermore, the SFF has established an ethical
committee that decides upon questions regarding the interpretation of ethical questions
within the franchise industry.

1
2
3

Elisabeth Vestin is a specialist partner and Victoria Sörving is a senior associate at Hannes
Snellman Advokatbyrå AB.
Sw. Svenska Franchiseföreningen.
According to a survey conducted by HUI Research on behalf of the SFF in 2015.
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II

MARKET ENTRY

i

Restrictions

There are no restrictions or approvals required for foreign franchisors entering the Swedish
market. Being a member of the European Union, Sweden adheres to the principle of the
right of free movement of goods, persons, services and capital. Accordingly, there are no
franchise-related restrictions in respect of a foreign entity granting a master franchise right or
development rights to a Swedish entity. Neither are there any restrictions in respect of foreign
franchisors owning equity or real property in Sweden.
ii

Foreign exchange and tax

Payments to and from Sweden are not subject to any restrictions (i.e., there are no restrictions
on taking banknotes and coins out of or into Sweden, nor are there restrictions on other
external transactions, including loans from and deposits with foreign banks, or portfolio
investments and direct investments). However, reporting requirements may exist for the
intermediary (usually a bank or similar).
There are no tax regulations in Sweden dealing specifically with franchising.4
III

INTELLECTUAL PROPERTY

i

Brand search

Trademarks
Registered Swedish trademarks are found in the database kept by the Swedish Patent and
Registration Office (PRV),5 community trademarks can be searched using the register
provided by the European Union Intellectual Property Office (EUIPO),6 and international
trademarks can be identified using the search engine made available by the World Intellectual
Property Organization (WIPO).7
Where protection of a Swedish trademark is based on the use of the trademark,8 the
trademarks are not included in any registers.
Company names
Swedish company names can be protected either by registration or by means of the use
thereof. Searches for registered company names can be conducted using a search engine
supplied by the Swedish Companies Registration Office.9

4
5
6
7
8
9

See Section V.i, infra.
PRV’s register is available at www.prv.se.
EUIPO’s register is available at https://euipo.europa.eu/eSearch/.
WIPO’s register is available at www.wipo.int.
See Section III.ii, infra.
The Companies Registration Office’s search engine is available at www.verksamt.se.
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Domains
In respect of domains, Swedish domain names (.se or .nu) can be identified using the search
services provided by the Internet Foundation in Sweden (IIS).10
The process for ascertaining whether there is a conflict follows the standard procedures
for determining whether there is an intellectual property infringement.
ii

Brand protection

There are four ways by which trademark protection can be obtained in Sweden; these
consist of:
a
a company registering a Swedish trademark via PRV;
b
a company registering a community trademark via EUIPO (with or without the
assistance of PRV);
c
a company registering an international trademark via WIPO; and
d
a company using the trademark in Sweden to such an extent that protection is granted
by means of use.
Although protection of a trademark can be obtained by means of use, it is recommended
that trademarks are registered, to minimise the risk of legal disputes regarding the rights to
a trademark.
When applying for registration, the applicant shall attach a copy of the trademark
and indicate the relevant services or goods, including classifications, for which it is to be
registered. If registered, these indications will be important in determining the extent of
the protection.
Company names are registered via the Companies Registration Office, and
may be registered provided that neither an identical nor a very similar company name is
already registered.
Domain names are registered via an IIS distribution agency.
iii

Enforcement

A holder of an intellectual property right, or its licensors, as applicable, may assert the
following remedies in the event of an infringement.
Court injunction
A court can impose an injunction requiring the allegedly infringing company to refrain from
using the concerned right; such an injunction may also be accompanied by a fine. Where
there is a risk that the value of the right may be derogated, a preliminary injunction may
under certain circumstances be imposed.
Damages
In respect of claiming damages, the holder shall generally receive compensation for the use of
the rights,11 and may also claim for damages arising from the infringement.

10
11

The IIS register is available at www.iis.se.
To be set at an amount corresponding to an appropriate licence fee.
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Information request
A court may also issue an order requiring an allegedly infringing company to provide certain
information. This information generally concerns the distribution chain of the relevant
product, and may be very useful in future proceedings.
Criminal sanctions
In the event an infringement is made intentionally or by gross negligence, an infringing
person may be sentenced to pay a fine or to imprisonment.
iv

Data protection, cybercrime, social media and e-commerce

In processing personal data, franchisors and franchisees shall, where the processing is subject
to Swedish law, comply with the Swedish Personal Data Act.12 Main concerns include
determining which of the parties is the data controller and the data processor, respectively,
as the franchise arrangement often necessitates common customer relationship management
systems, and entail that the personal data collected are used for a variety of purposes. Securing
the registered persons’ consent to the processing is essential, and any processing to be carried
out by a data processor on behalf of a data controller shall be regulated by a written contract
entered into between the parties. Furthermore, there are strict provisions to be adhered to in
terms of permitting transfers of personal data to countries outside the EU/EEA.
Where a franchisor or franchisee supplies information society services, the Swedish
E-Commerce Act13 applies. Furthermore, in respect of sales to consumers where the agreement
is entered into outside any business premises (e.g., in an e-commerce context), the Swedish
Distance and Off-Premises Contracts Act14 applies. Both acts set forth detailed provisions on
information to be provided to a consumer before an agreement is entered into.
Currently, there is no specific legislation in respect of cybercrime. However, the
Swedish Penal Code15 contains certain provisions criminalising unlawful access, changes,
deletions, additions or blocking of data for automatic processing.
Finally, the parties are obligated – in respect of any marketing activities throughout the
franchise arrangement, including e-commerce – to abide by the Swedish Marketing Practices
Act.16 In general, the Act prescribes that all marketing must comply with good marketing
practices. In short, this means that all marketing shall be fair and not misleading, and there
are, naturally, a number of specific principles that govern the various situations that companies
face. The Act is based on an EU directive, but, in contrast to that directive, is applicable in
respect of both business-to-business and business-to-consumer marketing activities.

12
13
14
15
16

The Swedish Personal Data Act (SFS 1998:204). The current act will be replaced by the
General Data Protection Regulation 2016/679/EU as of 25 May 2018 (GDPR).
The Swedish Act (SFS 2002:562) on E-commerce and other Information Society Services.
The Swedish Distance and Off-Premises Contracts Act (SFS 2005:59).
The Swedish Penal Code (SFS 1962:700).
The Swedish Marketing Practices Act (SFS 2008:486).
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IV

FRANCHISE LAW

i

Legislation

Other than the Swedish Franchise Disclosure Act17 (the Disclosure Act), which prescribes
certain pre-contractual disclosures, there is no legislation in Sweden specifically regulating
the franchise relationship.
As for other Swedish legislation, the general principle of the Swedish Contracts Act18
is freedom of contract, which entails that parties are free to enter into contracts in the way
that they see fit. Accordingly, there are no formal requirements to be fulfilled for a franchising
agreement to be valid.
In drafting a franchise agreement, the above-mentioned SFF Code of Ethics should,
however, be observed, as it may be applied by a court not only in respect of SFF members, but
in determining generally accepted business practices for franchise agreements.
ii

Pre-contractual disclosure

The Disclosure Act
According to the Disclosure Act, the franchisor is under a mandatory obligation to provide
the prospective franchisee with certain information. This obligation applies in respect of all
agreements where the franchisee will operate in Sweden and, naturally, also where an existing
franchise agreement is to be transferred to a new franchisee.
The franchisor shall provide clear, written information on the implications of
the agreement and other matters that are relevant in the circumstances, which shall, at
least, include:
a
a description of the franchise that the franchisee is to run;
b
information about other franchisees that the franchisor has entered into agreements
with regarding the same franchise and the magnitude of their business;
c
the remuneration that the franchisee shall pay to the franchisor and other economic
conditions for the franchise;
d
the intellectual property rights that are to be licensed to the franchisee;
e
the goods or services that the franchisee is obligated to buy or rent;
f
the prohibition of competition that applies during or after the franchise agreement
has expired;
g
details regarding the term of the agreement, the terms applied in respect of changes,
extension and termination of the franchise agreement and the economic consequences
of a termination; and
h
details concerning the procedure for any future proceeding in connection to the
agreement and the cost responsibilities in terms of such proceedings.
The information shall be provided well in advance, prior to the parties entering into an
agreement. It is recommended that it is provided in writing and at least 14 days prior to the
conclusion of the agreement.

17
18

The Swedish Franchise Disclosure Act (SFS 2006:484).
The Swedish Contracts Act (SFS 1915:218).
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Other pre-contractual obligations
Apart from the Disclosure Act, there is no legislation in Sweden that regulates pre-contractual
disclosure requirements. However, the doctrine of culpa in contrahendo is a recognised
principle of Swedish law, even though it is rarely applied by the Swedish courts.
iii

Registration

There are no registration requirements in Sweden for franchises, nor any registration
requirements in general law that impact franchising.
iv

Mandatory clauses

Swedish law does not prescribe any mandatory clauses in respect of franchise agreements.
v

Guarantees and protection

There is no specific legislation in Sweden that relates to guarantees in franchisor agreements.
Since the general principle in the Swedish Contract Act is the principle of freedom of contract,
guarantees given from individuals and companies are in general enforceable.
V

TAX

i

Franchisor tax liabilities

General
There are no rules in Sweden specifically dealing with franchising structures. Hence, the
taxation of a franchise generally depends on whether the business is incorporated or not.
Furthermore, there are also differences depending on where the company or individual is
domiciled for tax purposes. Any double taxation arising may be ameliorated or eliminated
by tax treaties, domestic law, or EU directives. The comments below focus on Swedish tax
residents unless otherwise stated.
Taxation of companies
A company is tax domiciled in Sweden if registered with the Companies Registration Office.
Companies are subject to 22 per cent tax on their net income (i.e., the taxable income is offset
by expenses, depreciations and similar items). The most notable limitations apply in relation
to interest deductions on group internal debt, which may often be denied on the basis of
anti-abuse rules. Companies may also be subject to, inter alia, withholding taxes (WHT),
value added tax, real estate taxes, stamp duty and social security contributions. The said tax
liabilities may also, with certain limitations, apply if a foreign company is considered to have
a permanent establishment in Sweden. However, Sweden does not levy a branch profit tax
(or similar).
Sweden does not levy WHT on interest or royalties (including, inter alia, franchise
fees), but this is the case in relation to dividends unless reduced or eliminated under tax
treaties, domestic rules or EU directives. The most notable exception, much simplified, is
that dividends paid to a foreign parent may be entirely exempt from WHT if the receiver
is comparable to a Swedish limited liability company and the shares are held for business
purposes. Furthermore, royalty payments are generally considered business income in Sweden
for the receiver and taxed at the corporate income tax rate of 22 per cent. However, the tax
liability may be eliminated by tax treaties or under an EU directive.
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Taxation of individuals
An individual is subject to different tax rates depending the character of the income. In short,
salary income is taxed at between 30–58 per cent on a progressive scale and capital income
is in turn taxed at between 20–30 per cent. Business income is, much simplified, taxed at
22 per cent through a fairly complex set of rules. For all types of income, certain deductions
may be allowed.19
ii

Franchisee tax liabilities

See Section V.i, supra.
iii

Tax-efficient structures

The structuring of a franchise business in Sweden is generally not driven by tax considerations.
However, from both a tax and a liability perspective, respectively, it may be easier and prudent
to conduct the business in incorporated form.
VI

IMPACT OF GENERAL LAW

i

Good faith and guarantees

Good faith is a recognised principle of Swedish law. It is usually described as a duty to observe
and attend to the other party’s interests.20 However, the specific application of the principle
is very unclear, as is the application of legal remedies if the principle is not respected. The
uncertainty can be explained by the fact that the principle of good faith is not expressed in
any general legislation in Sweden.
ii

Agency distributor model

There is no specific distribution law in Sweden, instead general commercial contractual
principles apply. Whether a franchisor–franchisee relationships shall be treated as one of
principal and agent or principal and a commission agent depends on the actual arrangement
between the parties. If the arrangement falls within the scope of either the Agents Act21 or the
Commission Act,22 the respective provisions of these acts apply, regardless of how the parties
classify the agreement.
The Agents Act applies where an independent agent on a permanent basis, on behalf
of a principal, buys or sells goods by receipt of offers made to the principal or enters into
agreements in the name of the principal. Mandatory provisions of the Agents Act include
provisions on good faith and the agent’s rights to compensation.
The Commission Act applies where a commission agent buys or sells goods on
behalf of the principal in its own name. The commission agent is obligated to follow the
instructions of the principal, and receives a compensation for the goods sold. There are only
a few mandatory provisions, most of which concern the termination of the agreement.

19
20
21
22

In relation to WHT, see Section V.i, on taxation of companies, supra (applicable
mutatis mutandis).
Jori Munukka, SvJT (2010), page 837.
The Swedish Act (SFS 1991:351) on Commercial Agents.
The Swedish Act (SFS 2009:865) on Commission.
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iii

Employment law

In a genuine franchisor–franchisee relationship, franchisees are not and cannot be treated by
the courts as employees.
iv

Consumer protection

The franchisee is not seen as a consumer according to Swedish law.
v

Competition law

General
In substance, Swedish competition law corresponds to the rules of EU competition law.
Franchise agreements can, thus, become subject to the prohibition of anticompetitive
agreements under the Swedish Competition Act.23 Franchise agreements are categorised
as vertical agreements (the franchisor and the franchisee operate at different levels in the
production or supply chain) and can fall within the scope of the Swedish Vertical Block
Exemption Regulation (SVBER).24 An agreement that benefits from the SVBER will be
exempted from the prohibition against anticompetitive agreements between undertakings.
There are two essential conditions that a franchise agreement has to fulfil to enjoy the ‘safe
harbour’ provided by the block exemption: (1) the market shares of the parties must be below
the relevant market share thresholds and (2) the agreement may not contain any hardcore
or excluded restrictions. Inclusion of just one hardcore restriction precludes the entire
franchise agreement from benefiting from the VBER, while the inclusion of an excluded
restriction will preclude that particular clause from enjoying the protection provided by the
block exemption. An excluded restriction will not necessarily prevent the possibility of the
remaining provisions of the franchise agreement from benefiting from the VBER. Even if
the market-share thresholds are exceeded or if the agreement includes one of the hardcore
restrictions, there is neither a presumption that the agreement infringes the prohibition
against anticompetitive agreements nor that it may not satisfy the criteria for exemption
from the Competition Act.
Hard-core restrictions
Price-fixing arrangements, such as resale price maintenance, and certain market partitioning
by territory or customer group, are classified as hardcore restrictions and are thus prohibited.
Franchisors are, however, permitted to set a maximum price or recommend a resale price to
their franchisees.
Active and passive sales
The VBER distinguishes between ‘active sales’ and ‘passive sales’. Active sales are sales where
a franchisee individually approaches customers; for instance, by mailing, visiting or actively
implementing advertisement or promotion efforts specifically targeted at a customer group;
or approaches a customer group outside its designated territory. Franchisors are entitled to
prohibit and restrict active sales outside the franchisee’s designated territory.

23
24

The Swedish Competition Act (SFS 2008:579).
Which is identical to the Vertical Block Exemption Regulation at EU level (VBER).
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Passive sales are characterised as sales where the customer approaches the franchisee
and are typically made in response to unsolicited requests from customers. Sales over the
internet are generally classified as passive sales and cannot be prohibited by the franchisor.
However, a franchisor can include control mechanisms in the agreement; for instance, by
requiring that a certain level of the franchisee’s total sales shall be attributable to a physical
store. A franchisor cannot prevent franchisees from operating their own websites, although
the franchisor can impose quality standards relating to, inter alia, the general design and
content of the website.
vi

Restrictive covenants

If a non-compete obligation purports to last indefinitely or for a longer period than five
years, it will be treated as an excluded restriction and will not receive the benefit of the
VBER. In the Guidelines on Vertical Restraints issued by the European Commission, the
Commission expresses that a non-compete obligation in a franchise agreement exceeding
five years may still be acceptable if the non-compete obligation is necessary to maintain
the common identity and reputation of the franchised network. In such circumstances, the
duration of the non-compete obligation is immaterial provided that it does not exceed the
duration of the franchise agreement itself.
vii

Termination

There is no minimum period for termination notices applicable to franchise agreements.
A very short period of notice could, however, be deemed unjust under the Swedish Contracts
Act. If the agreement does not contain any notice period or is valid until further notice, the
parties are obligated to observe a reasonable notice period. What constitutes a reasonable
notice period depends on the circumstances of the particular case, including term, the size
of the investments made, the possibilities of finding an appropriate substitute and trade
practices. If the franchisee does not receive compensation for goodwill, that may result in
a longer termination period.25
There is no specific right or obligation for a franchisor to take over the franchisee’s
business at the termination of the agreement or for the franchisee to sell the business to the
franchisor, if not stipulated in the agreement.
viii

Anti-corruption and anti-terrorism regulation

Bribery
The Swedish Penal Code’s prohibitions on giving and receiving bribes apply within the
public and the private sectors, and include franchise relationships. Apart from the active and
passive bribery prohibitions, the Penal Code stipulates that individuals or entities providing
money or other assets to an intermediary and thereby promoting a bribe being given can
be convicted for negligent financing of bribery. Adequate control and precautions when
providing a counterparty with money or other assets are thus required to ensure that the
assets are not used for bribes. Furthermore, taking this into account, a franchise agreement
should provide for adequate control mechanisms.

25

Further information can be found in the Swedish Supreme Court ruling, judgment NJA
2009 s. 672.
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Money laundering
Under the Swedish anti-money laundering legislation,26 persons can be convicted of money
laundering if they have committed an act with the intention to conceal the derivation of
money or other assets obtained through criminal activity, or if supporting the possibility
of someone benefiting from such assets. Moreover, a person can be sentenced for money
laundering if assisting someone in concealing the derivation of criminal earnings, or if
improperly favouring the possibility of someone utilising money or other assets obtained
through criminal activity. Naturally, therefore, caution should always be exercised when
managing transactions, and this may also be relevant in relation to franchise arrangements.
Fraud
Fraud and other fraudulent behaviour, including usury, dishonest conduct, breach of faith
committed by an agent against its principal, embezzlement and dishonesty against creditors
are criminalised under the Penal Code. Criminal liability for fraud requires an intention to
commit an act for the purpose of gain that causes a corresponding loss to the victim. Within
the contractual context, fraud and fraudulent behaviour generally constitute grounds for
termination of a contract.27
ix

Dispute resolution

The most common dispute resolution mechanism in commercial relations in Sweden is
arbitration. Usually, Swedish franchise agreements do not deviate from that practice. One of
several reasons why the parties to a franchise agreement may prefer arbitration to litigation is
that an arbitration procedure is confidential, which is of value particularly for the franchisor.
In arbitration, the parties also have the opportunity to appoint one arbitrator each. The
parties can therefore appoint an arbitrator with specific knowledge and relevant experience
of franchising. In comparison to court proceedings, arbitration proceedings also tend to
be quicker.
As a third alternative, or as a first step in resolving a dispute, the franchisor and the
franchisee can agree on appointing an impartial mediator, with assistance, for example, from
the Swedish Franchise Association or the Arbitration Institute of the Stockholm Chamber
of Commerce (SCC). However, mediation is used less frequently compared with arbitration
and litigation. Mediation, just like arbitration, is subject to an agreement between the parties.
The parties to a franchise agreement may decide that disputes arising out of the
agreement shall be settled by arbitration in accordance with the Arbitration Rules of the
Arbitration Institute of the SCC (the SCC Rules). The SCC is one of the world’s leading
forums for dispute settlement between commercial parties, and nearly 50 per cent of the
cases filed with the SCC are international. The SCC Rules provide a flexible and efficient
institutional framework for resolving commercial disputes. Pursuant to the SCC Rules,
a final award shall be rendered no later than six months from the date upon which the case
was referred to the arbitral tribunal. The Board of the SCC can extend the time limit upon
a reasoned request from the arbitral tribunal, or if it is otherwise deemed necessary. However,
this is rarely necessary since an arbitration award is usually rendered within the given time
frame of six months.

26
27

The Swedish Anti-Money Laundering Act (SFS 2014:307).
The Swedish Contracts Act (SFS 1915:218).
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The subject of a dispute between a franchisor and a franchisee may vary, but usually
relates to the interpretation of the franchise agreement. For example, with respect to the
licensing or transfer of rights, the question may arise as to whether rights are granted on
an exclusive basis or on a non-exclusive basis, respectively. Pursuant to the Disclosure Act,
as mentioned in Section IV.ii, supra, a franchisor has an obligation to supply the franchisee
with certain information before the agreement is concluded. The information listed in the
Disclosure Act is rather detailed and in line with the types of matter that the parties should
preferably set forth in detail in their contract. This statutory obligation to disclose relevant
information is, of course, of significant relevance for a party that is contemplating initiating
a dispute.
Pursuant to the Disclosure Act, a franchisee that does not, upon request, receive the
information listed in the Act from the franchisor in writing, can apply to the Swedish Patent
and Market Court and request that the Court order the franchisor to supply the franchisee
with the relevant information. This injunction can be combined with a penalty, but the
Disclosure Act does not provide for any other sanctions. If, on the other hand, a former
franchisee continues to use the franchisor’s trademark or other intellectual property rights
belonging to the franchisor after the contractual term has ended, the franchisor can obtain
a court injunction or even an interim injunction, combined with a penalty, which orders the
franchisee to stop using the franchisor’s intellectual property.
With regard to jurisdiction, the Brussels Convention and the Lugano Convention
are both applicable in Sweden.28 If neither of these regulations is applicable to an individual
case, a Swedish court may determine the issue of jurisdiction based on the principles stated
in Chapter 10 of the Swedish Code of Judicial Procedure.29 With regard to the issue of
applicable law, the Rome Convention is applicable to agreements entered into between
1 July 1998 and 17 December 2009. Agreements signed after the latter date are covered
by the Rome I Regulation.30 As a final point, Sweden has also acceded to the Brussels I and
Brussels II Regulations31 regarding jurisdiction and enforcement of foreign judgments.
The parties to a franchise agreement are at liberty to agree on the substantive law that
should govern the agreement and thereby potential disputes arising out of the agreement.
The parties may also agree as to the country in which potential disputes shall be adjudicated.
In general, Swedish courts recognise and uphold choice of law and jurisdiction clauses in
franchise agreements.

28

29
30

31

The 1968 Brussels Convention on jurisdiction and the enforcement of judgments in civil and
commercial matters and the 2007 Lugano Convention on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters.
The Swedish Code of Judicial Procedure (SFS 1942:740).
Regulation (EC) No. 593/2008 of the European Parliament and of the Council of
17 June 2008 on the law applicable to contractual obligations (Rome I) and Regulation (EC)
No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome II).
Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters (Brussels I)
and Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of
12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters (Brussels II).
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With respect to enforcement of arbitral awards, Sweden has acceded to the New York
Convention.32 Accordingly, and also according to the Swedish Arbitration Act,33 foreign
arbitral awards are enforceable in Sweden, irrespective of where they were rendered. However,
Swedish courts may refuse recognition and enforcement on grounds such as public policy or
because of violations of procedural due process.34
There are no specific procedural laws on franchising in Sweden, except for the
Disclosure Act mentioned above. Neither are there any specific rules for calculating damages
arising from a breach of a franchise agreement or from misrepresentation. Hence, general
principles of contract and tort law, as the case may be, are applicable, unless otherwise agreed
by the parties. The general principle for calculating damages arising from a material breach of
an agreement under Swedish law is that the injured party shall be placed in the position that
it had been in if the other party had performed in accordance with the agreement.
With respect to legal costs for a litigation process or an arbitration procedure, the
general rule in Sweden is that the unsuccessful party has to bear its own costs and reimburse
the successful party for its legal costs. In arbitration, the unsuccessful party will also be liable
for the costs of the arbitration. Nevertheless, a court or an arbitral tribunal may decide
to allocate the costs between the parties in a way that the court or arbitral tribunal finds
reasonable, taking into account relevant circumstances such as the outcome of the case and
time spent on particular issues in dispute.
VII

CURRENT DEVELOPMENTS

There is no pending legislation or other upcoming events that can be expected to significantly
impact the business operations of companies active within the franchising sector as
such, but the sector appears to be thriving, especially taking into account the continued
internationalisation of the retail sector, including, in particular, e-commerce.
As with all companies, franchising companies will need to observe the GDPR. Also
other legislation requiring further compliance measures to be implemented will result in
companies having to carefully consider and evaluate the implications of their practices and
adjust routines accordingly. In relation to franchising, this sector is already very accustomed
to implementing policies and procedures, which will be an advantage in this regard.
Finally, the results of the 2016 survey conducted by HUI Research on behalf of the
SFF show that Swedish franchise companies have a very positive outlook with regard to
future years, in terms of turnover and employment trends in particular. It will indeed be very
exciting to follow the continuing development of these companies, as well as the challenges
they may encounter moving forward.

32
33
34

The 1958 New York Convention on the recognition and enforcement of foreign
arbitral awards.
The Swedish Arbitration Act (SFS 1999:116).
Kaj Hobér, International Commercial Arbitration in Sweden (2011), page 360.
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