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The taxation of carried interest is a perennial ques-
tion for countries around the world. Although this

article mainly deals with the matter from a Swedish
perspective with some discussion of Finnish develop-
ments, there are few jurisdictions where the taxation of
carried interest has not been litigated. For example, the
subject was recently discussed in a preelection U.S.
presidential debate, and it remains to be seen what will
happen now that President Trump has come into power.1
Despite recent developments, the taxation of carried
interest in both Sweden and Finland is still riddled

with uncertainty. This article provides an update on the
taxation of carried interest in these two countries and
comments on what lies ahead.

I. Private Equity and Carried Interest

The typical private equity structure has remained
largely unchanged since the model was introduced
decades ago. The key element, at least for purposes of
this article, is carried interest. While most readers are
probably well versed in the typical private equity struc-
ture, Section I of this article provides a general intro-
duction for those less familiar with the topic. Sections
II and III delve more deeply into the specific matter of
the taxation of carried interest in Sweden and Finland.
Section IV provides concluding remarks.

A. Typical Structure

Figure 1 shows a typical private equity structure.
Briefly, the partners — those most often scrutinized
from a tax perspective — own shares in investment
companies (other investors), sometimes through several
intermediary companies. In turn, the other investors
usually own the general partner (GP) and own an in-
terest in the fund itself, which is typically structured as
a limited partnership (the fund).2 These other investors

1Notably, both Trump and Hillary Clinton argued that carried
interest should be taxed as salary income as opposed to capital
income (usually taxed as long-term capital gain at a rate of 20
percent).

2Traditionally, these partnerships (or similar vehicles) were
registered in exotic jurisdictions. However, at least in Europe,
they are now often put ‘‘on-shore’’ including in Luxembourg or
the Netherlands. Swedish LLCs are also used since gains from
the sale of shares are tax-exempt under the rather generous par-
ticipation exemption, effectively avoiding (at least temporarily)
the negative effect of double taxation. Also, dividend distribu-
tions from a Swedish company may be exempt from withholding
taxes if (simplified) the receiver is a company comparable to a
Swedish LLC. However, with the increased focus on tax avoid-
ance and the new anti-tax-avoidance directive, taxpayers should
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generally contribute approximately 2 percent of the
fund’s capital. The limited partners (LP), passive
investors, contribute the remaining 98 percent.

Together, the other investors, the GP, the LPs, and
the fund enter into an investment agreement stating
that the fund will invest the money raised in accor-
dance with a given investment policy (often focusing
on majority equity stakes and quasi-equity stakes in
non-listed corporations located in a specified geo-
graphic area). The GP and the GP adviser enter into
an advisory agreement. In short, the GP adviser ana-
lyzes the market and makes recommendations to the
GP as to which companies the fund should invest in.
The GP adviser often receives a management fee for
this service. The partners are usually active in the GP
adviser.

The LPs require a preferred return on their invest-
ment to compensate for the risk-taking associated with
non-listed corporations. Therefore, the parties agree
that the gains amounting to 100 percent of invested
capital, plus an annual preferred return of approxi-

mately 8 percent,3 goes to the LPs and the other
investors in proportion to their invested capital.

Any amount above the foregoing is divided 80/20
with all investors receiving 80 percent, divided in pro-
portion to their invested capital, and the other investors
receiving 20 percent.4 The 20 percent that the other
investors (and, in the end, the partners) receive is the
carried interest. The parties usually intend for the car-
ried interest to be taxed as capital income, like it would
in other cases when a shareholder receives distribution
from a company owned, in part, by that shareholder.

II. Taxation of Carried Interest in Sweden

A decision from the administrative court in 2012
concerning Nordic Capital (the Nordic case) marks the
start of a more aggressive stance from the Swedish Tax
Agency (STA) on the taxation of carried interest. The
shift was propelled by increased public and political
awareness of the significant returns generated by these
successful investment businesses, which have tradition-
ally paid a relatively low rate of tax compared to the

approach structuring matters carefully, even when the only objec-
tive is an economically sound elimination of double taxation and
aggressive tax planning is not involved. In Finland, the local
Finnish Limited Partnership (kommandiittiyhtiö, or Ky) remains
the most commonly used fund structure. Still, it has disadvan-
tages involving double taxation (including on foreign funds-of-
funds and other foreign transparent entities), and larger funds
often need to use non-Finnish structures to mitigate double taxa-
tion of foreign LPs’ profits.

3Several studies show that the average stock market return is
approximately 7 percent.

4Since the return is divided 80/20 and is not received pro rata
to the capital invested, it is characterized as asymmetric. The
asymmetric nature of the distribution is one of the focal points
in the litigation concerning taxation of carried interest.
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Figure 1.The Private Equity Structure
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average Swede.5 It was unfortunate for Nordic Capital,
which became the face of the initiative’s pilot case.
The case was closely followed in the media. Ultimately,
however, the STA did not prevail in the Administrative
Court of Appeals (ACA).

This section begins with a brief discussion of the
Nordic case, followed by a description and analysis of
the STA’s new approach to how carried interest should
be taxed. The section ends with a short comment.

A. Nordic Capital in the Administrative Courts
Simplified, the structure in the Nordic case6 is

illustrated in Figure 2.
The structure illustrated shows several similarities

with the more generic structure described in section
I.A. The key company in the Nordic case is NC Advi-
sory AB (NCAB, a Swedish limited liability company),
which employed the key executives. In turn, the key
executives owned the initial limited partner (ILP) used
to finance part of the investment. Other employees in
NCAB (Mgmt NC) invested in ILP through profit par-
ticipation loans (PLA), giving them a right to receive
some carried interest. In general, the same 80/20 divi-
sion amounts exceeding the preferred return applied to

5Usually at 25 percent, as opposed to salary income — which
has a top rate of approximately 58 percent (which does not in-
clude the social security contributions, typically paid by employ-
ers with a top rate of 31.42 percent on gross salary income). 6Case 8755-64-12, decided December 19, 2013.
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Figure 2. Nordic Capital Structure
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the profit received by ILP as in the typical structure set
out in Section I.A. The carried interest at stake in this
case was the 20 percent. The NCAB also entered into
an advisory agreement with the GP, and the GP remu-
nerated the NCAB on an arm’s-length basis. The STA
argued that the income should be taxed as salary in-
come since the relevant individuals worked for NCAB.

In the first court battle, the administrative court
ruled in December 2012, agreeing with the STA and
concluding that the individuals should be taxed as if
they received salary income from NCAB.7 To reach
this decision, the court essentially ‘‘redirected’’ the car-
ried interest from ILP to NCAB and then to the Swed-
ish individuals. In simplified terms, the court saw that
as the true character of the transactions (meaning all
agreements and most of the cash streams were disre-
garded for tax purposes) and found the remuneration
received had a direct correlation with the services pro-
vided by the key executives and Mgmt NC. Basically,
the court applied a substance-over-form approach. It
used a two-step approach, deeming the income to be
received by NCAB and then neutralizing that with a
corresponding deduction for salary costs. Hence, the
cost to the NCAB was effectively the social security
contributions of 31.42 percent levied on the gross sal-
ary of the key executives and Mgmt NC, an amount
totaling approximately $70 million. As a consequence,
the individuals should in turn be taxed as if they re-
ceived salary income. The decision was appealed to the
ACA.

The case at hand is more one of evidence than of
law, and the evidence was critical in the case before the
ACA. In its decision of December 2013, the court
stated that all the contracts were valid from a civil law
perspective, that it was beyond doubt that the structure
in the case was valid, and that the STA had the burden
of proving that the structure and the cash streams were
in fact different from what the taxpayer stated.8 The
court went on to analyze whether or not the contracts
provided for an interpretation other than that put for-
ward by the taxpayer. The ACA concluded they did
not. The circumstances supporting this conclusion were
that the advisory and management functions were
separated at the specific request of the investors; the
fund was under the supervision of the Jersey Financial
Supervisory Authority; the GP’s board consisted of
independent, highly experienced individuals; and, fi-
nally, the GP also engaged advisers other than NCAB.

Next, the court turned to the question of whether
the key executives were in fact essential for the activity
carried out by the GP. If so, the STA would have a
stronger case for arguing that the carried interest was
remuneration for their work with the different invest-
ments. First, the court concluded that the remuneration
in the form of carried interest was negotiated on fair
market terms with the LPs, and the key executives took
on risk when the fund was raised. The court also noted
that the investments were subject to market events out-
side of the GP’s control. Furthermore, external inves-
tors also had a right to carried interest if they took on
some of the initial costs for raising the fund, and the
right to receive carried interest was not conditioned on
NCAB remaining in the structure.

Based on these facts, the court concluded that
NCAB’s role was merely advisory, and the asymmetric
division of funds was not a sufficient reason for treat-
ing the carried interest as remuneration for services as
long as the conditions were set on fair market terms.
Hence, the taxpayers were taxed in accordance with
the tax returns, meaning the amount was taxed as capi-
tal income, and none of the carried interest could be
reassigned to NCAB. The STA appealed, but the Su-
preme Administrative Court denied the appeal. The
decision from the ACA was therefore final, granting
the taxpayer a substantial victory.

Following the loss, the STA published a press re-
lease saying that, in general, they would no longer pur-
sue taxpayers using the argument that carried interest
should be taxed as salary income. However, they stated
that they did intend to keep litigating the taxation of
carried interest arguing that the amount received by the
ultimate owner, for example, the key executives in the
Nordic case, should be taxed according to the rules
governing closely held companies.

B. The STA’s New Approach

1. Generally

In 2015 and 2016 the administrative courts have de-
cided more than 100 cases concerning the taxation of
carried interest. There is no room in this article to de-
scribe the details of all the cases heard since Nordic
Capital. However, most of the cases correlate with the
aforementioned STA press release, with the STA argu-
ing that carried interest income should be taxed ac-
cording to the rules governing closely held companies.

Generally, the rules governing closely held com-
panies try to take into consideration an entrepreneur’s
interest in having income taxed as capital gain as op-
posed to salary, while acknowledging the risk that capi-
tal income is recharacterized into salary income in or-
der to lower the effective tax burden. The rules achieve
this by, to simplify, defining a closely held company as
one in which four or fewer individuals together hold
more than 50 percent of the share capital. For the pur-
pose of this analysis, shareholders and relatives of such

7Importantly, the case did not concern the actual individuals,
but only NCAB as their Swedish employer. However, the result
in the administrative court would have led to the individuals
being taxed as if they earned salary.

8Notably, the case concerned an additional assessment for which
the burden of proof lies with the STA, and the level of evidence
needed is higher than for an ordinary assessment. Although it may
not have differed here, in cases with different facts it may be rel-
evant whether the case concerns an ordinary or additional assess-
ment.
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holders who are active (but not necessarily employed)
in the company or a related company are deemed as
one person.9

If a company qualifies as closely held, dividends
received and capital gains arising out of the sale of the
shares will be taxed as part capital income and part
salary. The exact portions are determined according to
a standardized formula. In short (and, again, simplify-
ing), 50 percent of the salaries paid by the company
and its subsidiaries to the employees (conditioned also
on the shareholder and related persons receiving a cer-
tain salary) will be taxed as capital income.10 Any
amounts above that level will be taxed as salary, up to
a cap of approximately $600,000. Amounts in excess of
that will, in turn, be taxed as capital income but at a
higher rate of 30 percent. Notably, the company does
not have to pay social security contributions on the
amount treated as salary.

2. As Applied
A much simplified illustration of one of the cases

decided by the administrative court appears in Figure
3.11

In short, the partner was employed by Adviser AB
(a Swedish limited liability company) and indirectly
held shares in the GP. This structure was the same for
many of the partner-employees in Adviser AB. The GP
itself did not have any employees, and the advisory
agreement between the GP and Adviser AB was set on
fair market terms. Since the partner had already re-
ceived dividend income deriving from carried interest
received by the GP, the issue was not a matter of char-
acterizing the actual income. Instead, the issue was
whether the income was derived from a closely held
company, a matter that would determine whether or
not the income would be bifurcated between salary and
capital income.

The administrative court found that the holding
qualified as a closely held company. The court first
noted that the partner was employed in Adviser AB,
but not in the GP. Further, the court pointed out that
the value created by GP was due to the work carried
out by the partner and his colleagues in Adviser AB
under the advisory agreement. Hence, the court held,9The result of these rules is somewhat awkward since a very

large consultancy firm such as a Big 4 firm could qualify as a
closely held company. There are some further nuances to this
discussion that are not relevant for this article. Readers interested
in further discussion are encouraged to contact the authors.

10A standard rule may be applied if only a limited amount of
salaries are paid. According to this rule, approximately $18,000
can be reported as capital income.

11Please note that the facts are very simplified. However, the
authors believe that the illustration is useful for highlighting the
key questions in the case. See case 25284-25286-13, decided May
9, 2016.
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Figure 3. Sample Structure
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in accordance with what can be described as nothing
other than a substance-over-form approach, that the
partner was active in the GP as defined in the rules
governing closely held companies. The court then con-
cluded that the partner, as well as many other partners
in Adviser AB, were all indirect owners of the GP.
Hence, the shareholder both was active in the company
and, taken together with the other active holders (all
considered as one holder under the rules governing
closely held companies), held shares in excess of 50
percent.12 As a result, the dividend income received
was taxed according to the rules governing closely held
companies.

C. Additional Comments

The case illustrated above is only one of many de-
cided by the administrative court; most of them have
been appealed. According to the ACA, they expect to
decide some new cases in the first half of 2017. While
not all recent cases on carried interest have relied on
the closely held company rules, it is, as the STA indi-
cated after the Nordic case, the key argument for these
challenges.

On the technical side, one may ask if the reasoning
applied by the court and the STA in the case illustrated
above will prevail on appeal. Generally, agreements
entered into on arm’s-length basis should be respected
by the courts. However, this obviously was not the case
here. We remain somewhat optimistic that the decision
will be reversed in the ACA, especially considering the
reasoning from the court in the Nordic case, which
upheld an agreement similar to those used in many of
the recent cases (that is, it was not circumvented using
a substance-over-form approach).

On a final, general note, an official report was pub-
lished on November 3, 2016, containing several pro-
posed changes to the Swedish rules governing closely
held companies. This proposal will now be referred to
stakeholders for consultation before a final version is
sent to Parliament for a vote. Hence, there may be
some changes before the rules are enacted. The new
rules are scheduled to enter into force on January 1,
2018. As proposed, the new rules may be considered
less business-friendly, although the business community
welcomes some of the changes. However, the proposal
will not, in its current form, have any effect on the
court cases referred to in this article.

III. Carried Interest Taxation in Finland
The Finnish tax authorities (FTA) have closely fol-

lowed the Swedish tax litigation concerning carried

interest since 2011. In December 2011 — after the
Nordic case received quite a lot of publicity — the
FTA conducted an audit of the personal tax affairs of
a private equity professional.13 The fact pattern re-
sembled the pattern in the Nordic case. The individual
had given a PLA to a Jersey resident ILP and reported
the resulting income as capital income. The FTA
claimed — based on the general antiavoidance rule —
that part of the return on the PLA was in fact
employment-based income that the individual had re-
ceived from employment in the Swedish advisory com-
pany AB.14 The part that was deemed to be in sub-
stance received based on employment was the
individual’s share of the fund’s profits in excess of
what the individual’s pro rata share based on invested
capital to the PLA would have been.

The individual appealed the decision to the adminis-
trative court in Finland and, among other things, re-
quested an oral hearing to examine the facts of the
case, asked the court to abolish the decision by the
FTA, and asked the court to confirm that the return on
the PLA was capital income.15 The Finnish administra-
tive court, quite curiously, rejected the request for oral
hearing, stating that since the Swedish court in the
Nordic case had examined the facts of the case, there
was no need for the Finnish court to examine the facts
in an oral hearing.

On the substantive issue, the administrative court
ruled that since the individual invested capital in the
PLA and his return was linked to the carried interest
of the ILP which, in turn, was dependent on several
external factors (such as economic fluctuations, cur-
rency rates, and interest rates), the return on the PLA
was not based on employment. This was despite evi-
dence that the individual’s formal employment with
the Swedish advisory AB was part of what provided
the individual with the opportunity to invest in the
PLA and even though the individual’s work for the
investment advisory firm influenced the level of profits
(and, hence, the level of carried interest) generated.
The administrative court ruled in March 2015. The
FTA appealed to the Finnish Supreme Administrative
Court, which has not yet given its ruling on the matter.

As the case above was proceeding, the FTA in 2014
publicly announced that they would begin examining
some international taxation issues including carried
interest. At the outset, the FTA made a preliminary
statement that it considered carried interest to be remu-
neration for work and that it should be taxed as salary

12This question is heavily dependent on the evidence pre-
sented to the court. In this case, the STA managed to prove its
case. As indicated in relation to the Nordic case, it may also be
relevant in other cases with different facts whether the case con-
cerns an ordinary or additional assessment.

13The taxpayer’s identity is not public information in tax
court cases in Finland.

14Finland taxes salary income at marginal tax rates of up to
approximately 58 percent.

15Capital income is currently subject to tax at 30 percent up
to $31,500, and 34 percent on any amount in excess per calendar
year.
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income. Two years later, in April 2016, the FTA issued
a report on its investigations stating that, in practice,
carried interest takes many legal forms, may include
several layers of special-purpose vehicles, can require
international cooperation to investigate fully, and is
difficult to monitor since it is often paid several years
after the work was performed. The FTA found that
there were no published court cases about taxation of
carried interest (the above-mentioned administrative
court case from March 2015 was not made public).
Ultimately, the report stated that the FTA’s earlier
position that carried interest should be taxed as salary
income ‘‘had strengthened’’ during the investigations.

After the FTA issued this report, the Finnish
Central Tax Board (FCTB, a body that handles ad-
vance rulings in matters that may create precedent)
received a ruling application regarding the taxation of
carried interest. The ruling request involved a company
owned by the founders of a buyout fund that invested
1 to 4 percent of the fund’s capital and received a re-
turn proportionate to the invested capital (8 percent
preferred return and 80 percent of the excess pro rata)
as well as carried interest (20 percent of all profits in
excess of preferred return as per the arrangement nego-
tiated with the LPs at the outset. The fund was a Finn-
ish partnership. The Finnish company owned by the
founders also employed the founders as investment pro-
fessionals, paid them salaries, and received the carried
interest. The FCTB concluded that the carried interest
should be taxed as normal partnership profits in the
hands of the Finnish company employing the founders
and other investment professionals. When the company
distributed carried interest onwards to the individual

holding companies of the founders, the FCTB found it
should be taxed as dividends in accordance with the
real legal form.

The FCTB ruling is a significant win for the taxpay-
ers in a saga that has lasted about five to six years. The
ruling sides with the taxpayers by finding that, in the
hands of the investment adviser (which also employs
the founders), taxation of carried interest follows the
legal form and is not recharacterized as salary. The
November 2016 ruling should significantly weaken the
FTA’s earlier position that carried interest constitutes
salary for tax purposes.

IV. Conclusion
The tax authorities in both Finland and Sweden ob-

viously want to tax carried interest (or at least part of
it) as salary. This article summarizes the cases decided
so far, but it is obvious that there are many more cases
to come, and it will be years before we see the end of
the issue. One might wonder why the legislature does
not step in and change the rules to create at least some
legal certainty regarding the taxation of carried inter-
est.

That said, the investment structures are often very
complex and it could, especially considering the gen-
eral momentum in the field of tax law, be hard to have
carefully drafted rules in place before something else
changes that will affect the taxation of carried interest.
For now, taxpayers must rely on insightful advice from
tax professionals and hope that the tax authorities do
not come up with yet another approach to tax carried
interest. ◆
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