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EDITOR’S PREFACE

In the reports from around the world collected in this volume, we continue to see a good deal 
of international overlap among the issues and industries attracting government enforcement 
attention. 

Cartel enforcement remains robust, particularly by the European Union and the 
United States, although the number of new enforcement decisions adopted by the EU 
dropped significantly in 2015. Other jurisdictions, including Greece and France, also 
report a decrease in the magnitude of fines or numbers of decisions rendered in cartel 
actions. China, however, saw a slight increase. In 2015, Australia, Brazil, China, Cyprus, 
the European Union, Germany and the United States have opened, continued or settled 
enforcement actions against automotive parts cartelists. Brazil, China, Germany, Spain, and 
Switzerland have each seen enforcement activity related to the distribution of automobiles. 
Additionally, several jurisdictions investigated food-related cartels in 2015, including dairy 
products (France and Spain), chocolate (Canada), eggs (Australia), poultry (France), bakeries 
(Finland), and sugarcane (Colombia).

In the area of restrictive agreements, several European jurisdictions (France, Germany, 
Italy and Sweden) moved against an online travel booking platform for its use of ‘most-favoured 
nation’ clauses with respect to the rates offered by hotels to the platform. However, as we see 
in the chapters that follow, the German authority did not accept the commitments made by 
the platform to the other jurisdictions, and required a more stringent remedy. These actions 
follow on a similar enforcement action in the United Kingdom in 2014. In addition, Brazil, 
France, and Sweden have examined taxi services. We also continue to see several examples 
of actions against manufacturer-imposed restrictions on retailer behaviour, particularly 
against resale price maintenance, including actions in Argentina (bleach), Colombia (rice), 
Switzerland (musical instruments), and the United Kingdom (refrigerator and bathroom 
suppliers). The apparent concern with resale price maintenance in these jurisdictions might 
be seen to contrast with the dearth of public enforcement actions against these arrangements 
in the United States, which itself may reflect a change in the interpretation of the relevant law 
by United States Supreme Court several years ago. 

Merger review and enforcement activity remains robust, and the chapters that follow 
note activity in many sectors, including in the telecommunications area in the United 
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States, Spain, Greece, France, Croatia and Finland. We also see several reports of merger 
investigations in the healthcare area, including activity in Australia, Spain and the United 
States. Several of the reports, including the reports from the United States, Belgium and 
Germany, note enforcement activities arising out of merger process violations, such as the 
failure to properly report transactions. 

Many jurisdictions continue to develop their approach to implementation of 
competition laws enacted in recent years. Of particular interest is the essay entitled ‘The 
Damages Directive, in search of a balance between public and private enforcement of the 
competition rules in Europe,’ which discusses the implementation of the 2014 European 
Commission Damages Directive.

Aidan Synnott
Paul, Weiss, Rifkind, Wharton & Garrison LLP
New York
April 2016
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Chapter 12

FINLAND

Tapani Manninen, Anna-Liisa Asujamaa and Katja Jaakkola1

I OVERVIEW

i Prioritisation and resource allocation of enforcement authorities

In competition matters, the primary public enforcement authority in Finland is the Finnish 
Competition and Consumer Authority (FCCA). The FCCA cannot impose administrative 
fines, but must make a fine proposal to the Market Court. The judgments of the Market 
Court can be appealed to the Supreme Administrative Court (SAC).

Finnish competition enforcement has undergone significant changes in recent years. 
The Competition Act2 entered into force on 1 November 2011, replacing the previous Act 
on Competition Restrictions.3 The main amendments include certain specifications made 
in the penalty payment system, including immunity from fines, the rights of defence of 
an undertaking and the possibility for the FCCA to prioritise its cases. The principle of 
economic damage was also codified into law and the provision on damages was updated to 
correspond to EU law. These amendments have brought Finnish competition law further 
into line with that of the EU.

Recent important institutional changes include the merger between the Finnish 
Competition Authority and the Finnish Consumer Agency into the FCCA from 
1 January 2013, with the aim of increasing the significance of competition and consumer 
issues and improving administrative efficiency. The statutory tasks of the two agencies remain 
unchanged in the reform.

The duties of the FCCA are implementing competition and consumer policy, ensuring 
good market performance, implementing competition legislation and EU competition rules, 
and securing the financial and legal position of the consumer.

1 Tapani Manninen is a partner and Anna-Liisa Asujamaa and Katja Jaakkola are senior 
associates at Hannes Snellman Attorneys Ltd.

2 948/2011.
3 480/1992.
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ii Enforcement agenda

The FCCA has announced that it will continue to focus on the detection of hard-core cartels 
in the future and intervene with infringements that are the most harmful to consumers. 
The FCCA will continue to effectively prioritise cases and less significant cases will not 
be handled in detail. The FCCA will also focus on identifying and monitoring industries 
where competition does not work efficiently, and intervening in practices that reinforce and 
maintain anticompetitive coordination in industries lacking competition. Furthermore, the 
FCCA will continue implementing its new supervisory powers concerning public sector 
entities with regard to competitive neutrality issues.

With regard to controlling the abuse of dominant positions, the FCCA will focus on 
the artificial exclusion of competitors from the markets and will continue to develop methods 
for assessing unreasonable pricing practices.

II CARTELS

Finland has had a leniency programme in place since 1 May 2004. The programme was 
updated in the Competition Act that entered into force in November 2011, and is now 
laid out in Sections 14 to 17 of the Competition Act. The FCCA also published revised 
leniency guidelines in 2011.4 In its revised form, the leniency programme is very similar to 
the European Competition Network model leniency programme.

The FCCA received its first leniency case only minutes after the entry into force of the 
programme in 2004.5 However, after a spectacular start, there have been only a few leniency 
applications, which has clearly been a disappointment to the FCCA.6 The relatively small 
number of leniency cases is reflected in the number of the FCCA’s penalty payment proposals 
to the Market Court in cartel cases. Both in 2015 and in 2014, the FCCA brought only one 
cartel case to the Market Court, while in 2013 there were no cases at all. So far in 2016, the 
FCCA has submitted one penalty payment proposal to the Market Court (see the alleged 
coach company cartel below).

The FCCA also has authority to conduct inspections in private residences in national 
cartel cases. Until the amendment of the Competition Act in 2011, such inspections in private 
premises were only permitted in a suspected infringement of Article 101 of the Treaty on the 
Functioning of the European Union (TFEU). However, a permit is required in advance, 
which the Market Court grants unless it considers that the search is arbitrary or excessive.

i Significant cases

FCCA’s penalty payment proposal in coach company cartel
On 25 January 2016, the FCCA submitted a proposal to the Market Court to impose a fine 
of €38 million on seven coach companies, the Finnish Bus and Coach Association and Oy 

4 Immunity from and reduction of fines in cartel cases: Guidelines on the application of the 
Competition Act, 2/2011.

5 The application was made in the Raw Wood Procurement case, which, in terms of fines, is still 
the second-largest cartel case in Finland.

6 According to Government Bill 88/2010 (p. 23), there had been approximately 10 leniency 
applications by June 2010.
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Matkahuolto Ab, a service and marketing company that promotes bus and coach services 
in Finland. The FCCA also ordered Matkahuolto to cease all anticompetitive measures 
to foreclose competing coach companies from the market. The FCCA had started its 
investigations in 2011 on the basis of a complaint lodged by competitors. 

According to the proposal, the alleged cartel started in autumn 2008 and partially 
still continued at the time of the proposal. In December 2009, legislation was amended in 
order to open up the coach traffic for competition. In a mutual understanding major coach 
companies tried to prevent the opening of the market and new competitors’ entry to the 
market, among other things, by preventing competitors from accessing the travel and parcel 
services of Matkahuolto. Consumers could not find competitors’ departure information from 
the Matkahuolto’s timetables or buy their tickets from Matkahuolto. Moreover, competitors 
were denied access to Matkahuolto’s parcel delivery system access to which would have been 
essential from a business perspective. In measuring the amount of a proposed fine, the FCCA 
took into account as an aggravating factor that the Finnish Bus and Coach Association had 
previously been sanctioned for price recommendation.

FCCA’s penalty payment proposal to Finnish Bakery Federation
On 24 June 2015, the FCCA made a proposal to the Market Court to impose a fine of 
€55,000 to the Finnish Bakery Federation. The alleged infringement pertains to price 
recommendations to the members of the trade association between 2007 and 2010. The 
FCCA started the investigations on its own initiative in August 2010 after the Finnish Bakery 
Federation had published a press release concerning poor profitability of bakery business and 
pressure to raise prices. The FCCA found that similar recommendations were also included 
in previous publications of the Finnish Bakery Federation, such as press releases, letters to 
members, speeches and, articles in the Bakery trade magazine. According to the proposal, 
the purpose of the recommendations was to restrict competition by raising prices and 
coordinating the level and timing of the price increases. The FCCA has previously intervened 
with similar price recommendations by the trade association of hairdressers in which case the 
SAC ruled in 2013 that such recommendations were unlawful.

FCCA’s penalty payment proposal in power line cartel
On 31 October 2014, the FCCA submitted a proposal to the Market Court to impose a fine 
of €35 million on a power line constructor Eltel for its participation in an alleged competition 
infringement. According to the FCCA, Eltel and its competitor Empower had engaged in 
illegal cooperation in the design and construction of power lines in Finland. The FCCA 
submitted in its penalty payment proposal that the alleged illegal conduct had commenced at 
the latest in October 2004, and continued at least until March 2011. Empower was granted 
a full immunity on the basis of a leniency application. The penalty payment proceedings are 
currently pending before the Market Court and a judgment is expected in the first half of 
2016.

ii Trends, developments and strategies

As discussed above, the fight against cartels continues to be the FCCA’s main priority. The 
detection of cartels has been boosted by increasing the cooperation between the competition 
authorities and the contracting entities responsible for public procurement.
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The FCCA has announced that it will bring all the cartel infringements detected 
before the Market Court. The level of fines imposed for cartels has risen in recent years and, 
corresponding to the EU rules, the fines may equal 10 per cent of the undertaking’s turnover 
at the most.7

However, in reviewing Finnish competition law during the past years, it is clear that 
private enforcement has been the most active segment. The first major private enforcement 
decisions concerned the Hydrogen Peroxide cartel case, where the Helsinki District Court 
rendered an interim judgment concerning certain preliminary questions, as well as two 
judgments related to the production of documents. The case has since been settled by the 
parties. In the Asphalt cartel case, the Helsinki District Court dismissed the damages claim of 
the Finnish state in its entirety, but awarded damages to a number of municipalities. The case 
has been appealed to the Helsinki Court of Appeal. A damages case is also pending before 
the Helsinki District Court concerning a cartel involving the procurement of raw wood. 
Further, a damages claim has been lodged before the Helsinki District Court in an abuse of 
dominance case involving a national dairy products champion Valio.

iii Outlook

It seems clear that the FCCA will continue to focus on the investigation of hard-core cartels. 
The recent amendment of the Competition Act has provided the FCCA with a legitimate 
way of allocating its resources to hard-core issues. Under the prioritising rule of Section 32 of 
the Competition Act, the FCCA does not need to conduct an in-depth investigation if an 
infringement is deemed unlikely at the outset or, irrespective of the infringement’s likelihood, 
if competition is considered effective on the whole. Moreover, according to publicly available 
information, the FCCA is currently investigating new cartel cases that may in future result in 
penalty payment proposals to the Market Court.

III ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

Sections 5 and 7 of the Competition Act set out the prohibited restraints on competition and 
abuse of dominant positions respectively. The sections have been harmonised with Articles 
101 and 102 TFEU.

The FCCA has made only a handful of penalty payment proposals to the Market 
Court in dominance cases. In the few cases brought to the Market Court, the level of fines 
has been modest. A typical Section 7 investigation of the FCCA lasted a long time and ended 
with the FCCA closing the case without further measures. The experiences have been equally 
frustrating to both the targeted undertaking and the complainant.

However, the FCCA has made one significant fine proposal in a dominance case to 
the Market Court in recent years. In December 2012, the FCCA proposed the Market Court 
to impose a fine of €70 million on Valio. The Market Court gave its decision in the case in 
summer 2014 and it is summarised below.

7 The highest cartel fines in Finland so far have been imposed in the Asphalt case in 2009 
(totalling €82.6 million) and Raw Wood Procurement case in 2009 (totalling €51 million). 
Both cases are currently pending before the courts as damages claims.
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i Significant cases

Restraints on competition 
FCCA’s commitment decision concerning network partnership 
The FCCA issued a commitment decision in November 2015 whereby it accepted a joint 
venture by two Finnish telecommunications operators DNA Oy (DNA) and TeliaSonera 
Finland Oyj (TeliaSonera) subject to certain commitments. The aim of the joint venture is to 
construct and operate a new mobile network in Eastern and Northern Finland enabling the 
parties’ mobile traffic to be carried by this common network in the joint venture’s operating 
area. 

As the joint venture was not full function in its nature, it was not assessed as a merger 
but as horizontal cooperation between two competitors. In its preliminary assessment, the 
FCCA submitted that the network partnership would be likely to restrict competition in the 
mobile communications market. According to the FCCA, the cooperation would harmonise 
the parties’ networks in the areas covered by the joint venture and reduce national network 
competition between them. Further, the FCCA was of the view that the arrangement would 
have also lowered the parties’ incentive to reach a tacit understanding about their competitive 
conduct. 

The FCCA accepted the joint venture subject to certain conditions whereby the 
parties committed inter alia to restrict the information exchange within the sphere of the 
joint venture and to offer virtual and service operators access to their national networks. 

Abuse of dominance
Predatory pricing 
In late June 2014, the Market Court handed down a decision in a case in which a national 
dairy products champion Valio was accused by the FCCA of having abused its dominant 
position on the Finnish market for fresh milk.8 Valio had allegedly engaged in predatory 
pricing, with the aim of driving out its main competitor Arla-Ingman.

The Market Court upheld the FCCA decision of December 2012, in which the 
FCCA had ordered Valio to cease its conduct. The Court found that Valio had sold fresh 
milk below average variable costs in order to drive out competition and eventually raise 
prices. Additionally, the Court imposed fine amounting to €70 million on Valio as proposed 
by the FCCA. This is the highest single fine ever imposed in Finland for any competition law 
infringement.

The Market Court applied both Finnish competition law and Article 102 TFEU. The 
question of Valio’s dominance had been established in previous decisions, and despite Valio’s 
objections, the Market Court held that Valio was in a dominant position on the Finnish 
market for fresh milk.

The FCCA had argued that based on EU case law, the relevant test for predatory 
pricing is selling below average variable costs, which is in itself an indication of abuse of 
dominance. According to the FCCA, the cost of raw milk was a variable cost. On the basis of 
such a calculation, Valio had sold fresh milk at a loss during the relevant period.

The Court agreed with the FCCA that pricing below average variable costs is an 
indication of abuse, and noted that case law did not require evidence of intent in such a 
case. The FCCA had in any case invoked evidence that Valio had the intent of driving out 

8 Judgment of the Market Court of 26 June 2014, record Nos. 458/12/KR and 36/13/KR. 
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its competitor, Arla-Ingman, from the market. The Market Court agreed that e-mails by 
Valio’s management showed that Valio had the intent of foreclosing the market and regaining 
a higher market share. In addition, the rebates given to specific customers had the effect of 
amplifying the foreclosing effect of the predatory pricing. Arla-Ingman was forced to offer 
even lower prices than Valio in order to keep its customers from not switching to Valio. The 
Market Court viewed this as a clear indication of the intent to foreclose Arla-Ingman from 
the market. This behaviour could not be objectively justified.

The Market Court ordered Valio to pay a fine of €70 million. Valio had previously 
been sanctioned for abusing its dominant position, which increased the fine. In addition, the 
Court found Valio’s unwillingness to cease the conduct during the administrative proceedings 
to be an aggravating factor.

Valio has appealed the Market Court’s decision to the SAC, which is the final appellate 
body. The payment of the fine has been halted following Valio’s appeal.

On a separate stream, Arla-Ingman has lodged a damages claim of €58 million against 
Valio before the Helsinki District Court.

Retail price maintenance
On 20 December 2011, the Market Court imposed the first substantial fine for vertical 
competition restrictions. A fine of €3 million was imposed on Iittala Group Oy Ab (Iittala) 
for resale price maintenance in design kitchenware products.9 As the decision was not 
appealed, it set a benchmark for fines in hard-core vertical restraints. Before Iittala’s case, the 
level of fines for retail price maintenance had been well below €500,000.

The FCCA had proposed a penalty payment of €4 million to Iittala for setting 
minimum retail prices on its independent retailers in Finland. The Market Court concluded 
that Iittala had used, especially with discount stores, a contract model where the general terms 
and conditions were laid down in the cooperation or distribution agreement. The annexes 
of these agreements included conditions on pricing. The Market Court held that Iittala and 
the retailers having signed the agreements had expressed their common will on minimum 
pricing. The Market Court also held that, on the basis of the case material, Iittala and some 
retail chains had a mutual understanding on the minimum retail prices even though their 
contracts did not contain conditions on pricing. Furthermore, the Market Court deemed 
that it was the object of Iittala’s behaviour to restrict competition, and consequently it was 
not necessary to assess the effects of its actions.

ii Trends, developments and strategies

Special dominance rule in the fast-moving consumer goods (FMCG) sector
As noted in Section IV, infra, the government has reacted to conclusions and recommendations 
made in the FCCA’s study on retailers’ buying power in the daily consumer goods market. 
The new provisions of the Competition Act, imposing a dominant position on food retailers 
Kesko and S-group, became effective on 1 January 2014. The prohibition set forth in Article 
7 of the Competition Act of abuse of dominant market position can now, by virtue of the 
new Article 4a, be applied to companies whose market share in the Finnish groceries retail 
markets exceeds 30 per cent. In the present market situation, the provision concerns Kesko 
Food and S-group.

9 Judgment of the Market Court of 20 December 2011, record No. 159/10/KR.
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The FCCA says that it does not intend to provide written guidelines on the application 
of the new provisions. Consequently, the companies themselves will be responsible for 
developing compliance routines in relation to the new provisions. The FCCA has motivated 
this position by arguing that it is not possible to provide general binding instructions about the 
matter, since abuse of a dominant market position always requires a case-by-case evaluation. 
The FCCA has, however, had discussions with concerned companies in the groceries trade 
on issues brought up by them, as well as on matters of concern that emerged in the FCCA’s 
earlier Study on Trade in Groceries: ‘How does buyer power affect the relations between the 
trade and industry?’ The FCCA says that the aim of these negotiations was to identify the 
risks arising from abuse of a dominant market position, and to avoid conflicts with the law 
upfront.

The FCCA has also said that it will initiate a further investigation into customer loyalty 
schemes and their effects on competition. According to the Director General, Juhani Jokinen, 
the FCCA will study the impact of customer loyalty schemes on consumers’ behaviour (i.e., 
whether the respective market positions of Kesko Food and S-group have been enhanced by 
their loyalty card schemes).

The FCCA’s survey was published in January 2015 and based on its results factors 
related to loyalty programmes were of smaller significance than location and opening hours. 
Store location was clearly the deciding factor in the selection of both the primary and 
complementary store. The results are in line with the FCCA’s earlier study on the regulation 
of store locations. After location, the choice of store was most affected by a product selection 
matching the consumer’s needs, the familiarity of the store, the reliable availability of goods, 
the high quality of products and the cleanliness and pleasant ambience of the store.

According to the survey, opening hours also had a significant impact on the choice 
of complementary shopping places. Until recently, the opening hours of retail stores were 
regulated by law. For instance, only grocery stores with a floor area of less than 400m² could 
stay open freely with the exception of some public holidays. In the beginning of 2016, the 
legal restrictions to business hours were abolished and all retailers can now choose their 
opening hours freely.

However, more than half of the survey respondents estimated that factors related to 
customer loyalty have a significant or very significant effect on their choice of shopping place. 
On the basis of the report, the better consumers were financially rewarded afterwards for 
concentrating their purchases in one trade group, the more likely they were to do so.

The FCCA’s report notes that customer loyalty schemes in the grocery trade may lead 
to abuse of dominant market position if they deviate from normal competitive methods, thus 
further reducing competition in a concentrated market.

iii Outlook

As noted above, the Competition Act now contains a provision on prioritisation of the FCCA’s 
activities. Even before the entry into force of the prioritisation provision in Section 32 of 
the Competition Act, the FCCA closed a majority of its dominance investigations without 
further measures noting, inter alia, that its role is not to solve individual contractual disputes 
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between parties but to ensure the functioning of the market and healthy competition.10 
Section 32 codifies the practice and grants the FCCA a right to remove cases that have only 
a minor impact on the economy more quickly.

The FCCA has applied the prioritisation provision regularly, and is expected to 
continue to do so in the future. As a result of the new provision, the FCCA is able to focus 
on the more serious restraints on competition. This has had a positive effect on the processing 
times as well, as these have tended to be long. The FCCA has internally set a target that no 
case would be under investigation for longer than three years. At the end of 2014 there were 
only five cases that had been pending longer than three years while, for instance in 2009, 
there were 40 such cases. The FCCA has anticipated that it would reach the goal during 2015.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND 
REGULATED INDUSTRIES

i Significant cases

Retailers’ buying power
In January 2012, the FCCA published its study on buying power in the daily consumer 
goods trade.11 According to the FCCA’s study, retailers use their firm position with respect to 
suppliers in several ways that may be considered questionable for sound and effective economic 
competition. The FCCA concluded that there is a clear need for further investigations into 
the practices of the trade.

It is noted in the study that examples of the strong position of the grocery retailers 
include in particular the use of gratuitous marketing allowances and the transfer of risks to 
suppliers. According to the FCCA, effects that are harmful to competition may also be related 
to the increasing number of the retailers’ own brands (private label products), combined with 
the strong position of retailers in category management.

The FCCA investigated the use of buying power with questionnaires directed to the 
retailers and the food industry. The industries included were the meat processing, bakery, mill 
and pet food industries.

Although the above ‘questionable’ practices are widely discussed in the FCCA study, 
it was concluded that these practices between retail and the suppliers lie in the ‘grey area’ 
when it comes to the application of competition law. According to the FCCA, no clearly 
prohibited hard-core restraints on competition were found. The FCCA also pointed out that 
buying power does not in itself automatically mean the lack of or distortion of competition. 
However, according to the study, the nature of these practices and their apparent prevalence 
clearly suggest the need for further measures to be taken.

One notable illustration of these measures is the new law imposing a dominant 
position on retailers with a market share exceeding 30 per cent (see Section III, supra).

10 See, for instance, decisions of the FCCA in Liikennevakuutuskeskus of 
20 December 2012, record No. 130/14.00.00/2011, Fonecta Oy of 1 October 2012, record 
No. 452/14.00.00/2011, and Alko Oy, Stella Wines Oy of 19 March 2012, record No. 
764/14.00.00/2011.

11 FCCA study 1/2012.



Finland

166

ii Trends, developments and strategies

FCCA’s supervisory powers concerning competitive neutrality
On 1 September 2013, a new Chapter 4a of the Competition Act entered into force, 
entrusting the FCCA with a new supervisory task to enhance competitive neutrality between 
public and private businesses. Pursuant to the amendment, the FCCA has the power to 
intervene in the business activities of the municipalities, the joint municipal authorities and 
the state, as well as the entities over which they have control if such public sector entity is 
distorting the conditions for competition or preventing the establishment or development of 
competition on the market.

According to Chapter 4a, the FCCA may intervene in the business activities of public 
sector entities if their operating models (i.e., activities that result in an unfair competitive 
advantage compared with private undertakings, such as extraordinary aid received by the 
public entity or unfair pricing practices) or operating structures (such as business activities 
undertaken directly by a municipality that benefit from favourable tax treatment and 
protection against bankruptcy) distort or prevent competition on the market, or are apt to 
do so.

The FCCA can start investigations either on its own initiative or pursuant to a 
complaint lodged by a third party, such as an undertaking or a trade association. The primary 
tool granted to the FCCA to rectify the competitive neutrality problem is to negotiate 
with the public entity and to confirm the result by a decision. If negotiations prove to be 
unsuccessful, the FCCA can ultimately impose obligations or prohibit a certain activity.

The threshold for the FCCA to take action in a competitive neutrality case is arguably 
relatively high. It must be proven that the public sector competitor is distorting the conditions 
for competition or preventing the establishment or development of competition on the 
market. Moreover, there are several limitations to the FCCA’s investigative powers towards 
public entities. Chapter 4a only applies to economic activities, not other means of offering 
products or services. Economic activity is interpreted under the same principles as under the 
EU competition rules, entailing the offering of goods and services on the market. In addition, 
some of the tasks entrusted to municipalities by law have expressly been excluded from the 
scope of Chapter 4a. Furthermore, the FCCA does not have authority if the competitive 
neutrality issue stems from legislation. Compliance with public procurement or EU state aid 
rules as such is excluded from the scope of Chapter 4a.

In 2014, there were about 10 cases pending in the FCCA concerning suspected 
competitive neutrality issues. So far, the FCCA has published two decisions concerning 
competitive neutrality, both in 2014. In one of them, the FCCA intervened with a pricing 
practice applied by a municipal waste management company, Pirkanmaan Jätehuolto Oy 
(PJH). Before the FCCA’s intervention, PJH had charged lower waste processing fees for 
similar waste when the waste load was brought to the waste treatment plant by its own 
waste collection contactor as opposed to a private service provider. After the intervention, 
PJH’s fees will be based on same principles for same type of waste. The FCCA had started 
its investigations already in 2009 due to a complaint lodged by a competitor concerning an 
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alleged abuse of dominant position. In 2013 it became possible for the FCCA to continue 
handling the case as a competitive neutrality matter and it removed the case from further 
investigation after PJH agreed to change its practice.12

The other competitive neutrality case concerned activities of Stara, an office of the 
city of Helsinki, in the field of temporary traffic arrangements. As noted above, the threshold 
to investigate into a competitive neutrality issue is rather high, and in this case the FCCA 
decided not to investigate into the matter and applied the prioritisation authority granted 
to it under Section 32 of the Competition Act. The FCCA held that the business practices 
subject to the complaint had mostly taken place before Chapter 4a entered into force and 
the FCCA could not act retroactively. The FCCA also deemed that it was unlikely that 
the business practice would have major impact on the conditions of sound and effective 
economic competition.13

iii Outlook

The FCCA has announced that it will focus on developing the identification and surveillance 
of industries suffering from weak competition, and intervene with activities maintaining and 
enhancing passive competition and anticompetitive coordination within sectors where the 
competition is weak.

Moreover, in addition to the competitive neutrality case that concerned Pirkanmaan 
Jätehuolto Oy described above, during 2013–2014 the FCCA conducted a study in 
cooperation with the regional state administrative agencies concerning the competitive 
conditions of the waste management sector. The study revealed potentially problematic 
operating structures and practices and the FCCA anticipates that such issues may in the 
future be considered also from the point of view of competitive neutrality.

V STATE AID

There are no national rules on state aid, and the applicable rules are those laid down in 
Articles 107 to 109 TFEU. However, there are procedural rules concerning, inter alia, the 
recovery of unlawful state aid and the European Commission’s inspection powers, the duty 
to notify state aid to the Commission and certain exemptions from this duty (e.g., the de 
minimis rule and the general block exemption regulation).

Furthermore, the Act on the Openness and Obligation to Provide Information on 
Economic Activities Concerning Certain Undertakings that applies to companies carrying 
out SGEI services facilitates the Commission’s ability to monitor competition and state aid 
rules in Finland.14

12 Decision of the FCCA in Pirkanmaan Jätehuolto Oy of 15 December 2014, record Nos. 
1335/14.00.00/2009 and 588/KKV14.00.40/2013.

13 Decision of the FCCA in Stara of 21 July 2014, record No. 233/KKV14.00.40/2014.
14 See the Act on the Application of Certain State Aid Provisions of the European Union 

(300/2001), Government Decree on the notification procedures concerning state aid to the 
Commission (89/2011) and the Act on the Openness and Obligation to Provide Information 
on Economic Activities Concerning Certain Undertakings (19/2003).
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The contact point for the Commission in state aid matters is the Ministry of 
Employment and the Economy. The FCCA does not currently have a role concerning state 
aid.

i Significant cases

Issues concerning public enterprises
The Commission decision of 11 December 2007 concerning the Finnish Road Enterprise15 
(currently Destia Oy) triggered discussion about the company form of public enterprise. 
The State Enterprise Act (1062/2010) was amended in 2011 and the Local Government Act 
(365/1995) was amended in September 2013 (see below).

The background of the Destia case was the reorganisation of the National Board of 
Public Roads (NBPR) between 1998 and 2000. The NBPR had both administrative public 
duties and road maintenance duties, which were gradually divided into separate entities: the 
Finnish Road Administration and the Finnish Road Enterprise. The latter began to compete 
with other earthworks contractors over road maintenance contracts.

In 2006, the Commission opened investigations into various suspected state aid 
measures relating to the reorganisation of the NBPR. In its decision of 11 December 2007, 
the Commission concluded that as a public enterprise, the Finnish Road Enterprise did not 
have a legal personality separate from the state. This gave it the benefit of not being able 
to go bankrupt and an exemption from income tax for services sold to other government 
bodies. The Commission held that this constituted prohibited state aid. To address the 
situation, Destia was reincorporated as a wholly state-owned limited liability company from 
the beginning of 2008.

ii Trends, developments and strategies

Following the Destia case, as of 1 September 2013, the Local Government Act16 was amended 
to accommodate the EU state aid regime. The reform concerns municipalities’ commercial 
activities, including the functioning of municipal unincorporated enterprises, which are 
particularly active in the fields of energy, port operations, catering services, and property 
maintenance and cleaning. By the end of 2014 (or 2016 for certain fields of business), such 
commercial activities must be conducted in a corporate form (more precisely, a limited 
liability company, cooperative, association or foundation). The reform was necessitated by 
the EU state aid rules, because Finnish municipal unincorporated enterprises benefit from 
lighter taxes than private corporations and are immune from bankruptcy. In the past few 
years, the European Commission has issued several state aid decisions concerning Finland to 
the effect that immunity from bankruptcy and lighter taxation amount to unlawful state aid.

Despite the importance of the amendment, the duty to corporatise municipal 
commercial activities is subject to several exceptions. These exceptions have been criticised 
by the Finnish business community, which sees them as a watering down of the proposed 
reform.

In general, the practices concerning the application of the EU state aid rules are 
gradually being formed, and national courts are increasingly applying state aid rules. For 
instance, the SAC has in recent years annulled several administrative court decisions partly 

15 OJ L 270/1, 10 October 2008.
16 365/1995.
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due to the courts omitting to consider the applicability of the state aid rules, or to follow the 
relevant procedures in their decision-making. The cases concerned, inter alia, the sale of land, 
guarantees and subscription of shares in a directed share issue.17

iii Outlook

The European Commission is currently investigating suspected state aid to Helsingin 
Bussiliikenne Oy (HelB), a bus company owned by the city of Helsinki. A competitor, 
Nobina Finland Oy, had lodged a complaint to the Commission in 2011 according to which 
HelB would have received a number of state aid measures over the period 1994–2012. The 
measures include investment and capital loans provided by the city of Helsinki with an interest 
rate allegedly below market terms. In addition, aid may have been present in rent that was too 
low and exoneration of the obligation to pay rent for the premises and land at the Ruskeasuo 
bus depot that was jointly owned by HelB and the city of Helsinki. In January 2015, the 
Commission notified Finland that based on its initial review, the equipment and capital loans 
and the measures concerning the Ruskeasuo depot may have constituted state aid and the 
Commission initiated formal investigations into the matter.

There are currently at least two significant state aid cases concerning Finnish taxation 
pending in the European Commission. According to publicly available information, a 
complaint was launched to the Commission concerning the Act on Excise Duty on Sweets, 
Ice Cream and Soft Drinks.18 The Act, which entered into force on 1 January 2011, pertains 
only to certain products and product categories, which are specified in terms of customs tariff 
nomenclature codes. A large number of products and product categories are exempt, even if 
they are similar to the products subject to the duty, and even though they compete with those 
products subject to the duty. According to the complaint, the duty confers forbidden state 
aid on the exempt products.

The Commission has unofficially notified to Finland that it considers that the taxation 
in its current form would be contrary to the state aid rules. Considering its purpose, the 
tax does not treat similar products neutrally and includes selective aid to products that are 
not taxed. Consequently, in September 2015 the ministerial committee on economic policy 
decided that the tax on sweets and ice cream will be abandoned in 2017. The tax would 
continue to apply to soft drinks but the tax base would be reviewed.

In addition, according to publicly available information, there is a complaint pending 
concerning the Power Plant Tax Act.19 The act was accepted in 2013 but its implementation 
was postponed due to a state aid notification procedure. Subsequently, the act was annulled 
in January 2015 before it even entered into force. The windfall tax would have been levied on 
unmerited benefits gained from emission trading in the Nordic electricity market, and would 
have targeted hydro, wind and nuclear power plants that were built before 2004. According 

17 See, for instance, judgments of the Supreme Administrative Court of 13 May 2015, record 
No. 1234; 23 January 2014, record No. 148; 30 November 2012, record No. 3326; 
9 February 2012, record No. 192; 27 June 2011, record No. 1765; 6 April 2011, record No. 
949; 6 April 2011, record No. 951.

18 1127/2010.
19 1255/2013 (annulled).
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to the complaint, the tax would have been selective, because it would only target certain 
carbon dioxide-free electricity production forms while, for instance, new power plants and 
biomass-based electricity production would be unduly excluded from the tax.

VI MERGER REVIEW

The provisions on merger control were last revised in the 2011 reform of the Competition 
Act with the purpose of bringing them further into line with the EU rules. Most notably, 
the dominance test applied under the old rules was replaced by the SIEC test, which was 
introduced to enable the FCCA to shift the focus of its review more towards the competitive 
effects of mergers.

Under the merger control provisions, a concentration shall be notified to the FCCA 
if:
a the combined aggregate worldwide turnover of the parties exceeds €350 million; and 
b the aggregate turnover of each of at least two of the parties accrued from Finland 

exceeds €20 million.

The rules concerning the calculation of the turnover correspond to a large extent with the 
provisions of the EU Merger Regulation.

Once a concentration has been notified to the FCCA, it has a period of one month 
to investigate and either clear the concentration (possibly with conditions) or to initiate a 
Phase II investigation. If a Phase II investigation is opened, the FCCA has an additional 
three months (or five months, with the permission of the Market Court) to approve the 
concentration with or without conditions, or to request the Market Court to prohibit it. If 
the FCCA requests such a prohibition, the Market Court must make its decision either to 
clear the concentration with or without conditions or prohibit it within three months.

The vast majority of notified concentrations are cleared in Phase I. In 2015, the 
FCCA issued approximately 30 merger decisions, and Phase II investigations were initiated 
in only two cases.

i Significant cases

FCCA conditional approval in Elisa/Anvia
In April 2015, the FCCA conditionally approved an acquisition whereby Elisa Oyj (Elisa) 
acquired control of Anvia Oyj (Anvia). Both Elisa and Anvia are active in the telephone and 
data communications services markets in Finland.

The FCCA examined the effects of the transaction on competition in several 
Ostrobothnian municipalities in relation to inter alia broadband service agreements, 
corporate communication service and backbone network service markets and phone mast 
markets. According to the FCCA, there were significant overlaps in the parties’ broadband 
service networks in the municipalities of Vaasa, Mustasaari and Laihia. The FCCA concluded 
that the combined market share in these areas would become so significant that it would 
likely have a serious effect on competition, especially in the form of price increase. 

Elisa undertook to sell the overlapping network and the related consumer customers’ 
broadband service agreements in the three areas in question. According to the FCCA, the 
merger could not have been accepted without these divestments.
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FCCA unconditional approval in EQT/Animagi
Another decision by the FCCA in April 2015 resulted in an unconditional approval of an 
acquisition of Animagi Oy (Animagi), a chain of veterinary service clinics by the private 
equity investor EQT. EQT was already an owner of a competing chain of providers of 
veterinary services called Univet Oy. 

According to the FCCA, the two chains’ operations overlapped particularly in the 
market for small animal veterinary services. The effects of the transaction on competition 
in the markets in question were assessed in the areas of 10 different Finnish municipalities. 
The FCCA concluded that, despite the relatively large market shares, competition would not 
be significantly impeded since the number of other local actors remained high. Further, the 
FCCA took account of the relatively easy access to the market and the new phenomenon of 
establishing veterinary clinic chains in Finland.

The FCCA concluded that the transaction would not result in such market power 
which could be exploited to the detriment of the consumers. The existing competition in the 
highly fragmented market as well as the easy access to the market created competitive pressure 
which was enough to balance the market power created as a result of the transaction. 

ii Trends, developments and strategies

The FCCA has itself noted that the need for reform of the Finnish merger control 
provisions should be investigated, including an assessment of whether the current turnover 
thresholds are still appropriate.20 Despite this, there are currently no proposals to amend 
the legislation. 

iii Outlook

No major developments are expected to take place in Finnish merger control in the near 
future. It has been acknowledged that, due to the economic downturn, the number of 
notified transactions may well decline. It is, however, anticipated that there will be an 
increasing number of problematic transactions likely to have particularly serious effects on 
competition.21

VII CONCLUSIONS 

i Pending cases and legislation

As noted above, the Valio case on predatory pricing has been appealed to the SAC, which 
means that it will still take time before the final judgment is rendered.

ii Analysis

Apart from the Valio as well as Coach Company and Power Line cartel cases, there are currently 
no other major public enforcement cases pending before the courts. As previously mentioned, 

20 Performance agreement for the year 2014 between the FCCA and the Finnish Ministry of 
Employment and the Economy, p. 2.

21 FCCA strategy paper for 2015–2018, p. 1.
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according to publicly available information, the FCCA has investigations ongoing into 
possible cartel infringements that may in future result in penalty payment proposals to the 
Market Court.

The field of public enforcement has been rather quiet in the last year, and the most 
significant developments have taken place in the field of private enforcement of competition 
law.
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Chapter 25

SWEDEN

Peter Forsberg and Axel Resvik1

I OVERVIEW

The Swedish Competition Act (the Act) entered into force on 1 November 2008. The Act 
governs all types of actions that may distort effective competition and aims to assimilate 
EU competition law, as far as possible. The Act is therefore interpreted in accordance with 
precedents from the Court of Justice of the European Union (ECJ). 

The Swedish Competition Authority (SCA) is the central administrative authority 
for the administration and enforcement of competition law in Sweden. The SCA plays a 
key role in the competition field and is entrusted with investigative powers as well as rights 
of intervention, albeit limited decision-making powers. The powers of the SCA stems from 
the provisions in Chapter 5 of the Act. The SCA investigates possible infringements of the 
Act and may require an undertaking to terminate practices that are found to be contrary 
to competition law. If the undertaking fails to comply with an order from the SCA, an 
administrative fine may be imposed on the undertaking for non-compliance. In situations 
where the SCA has established the existence of an infringement of the Act, it is the Stockholm 
District Court (SDC), and not the SCA that may impose a fine of up to 10 per cent of the 
infringing companies’ aggregate worldwide group turnover. The decision may be appealed to 
the Swedish Market Court.

The SCA has for the past few years prioritised cartel detection by devoting greater 
resources to develop SCA’s ex officio cartel detection methods. Additionally, the SCA has 
become more proactive by using media to convey its activities against anticompetitive 
behaviour. In particular, the SCA has emphasised the potential risks an undertaking may be 
exposed to by participating in a cartel or acting abusive as a dominant player, such as heavy 
fines, bad goodwill and exclusion from participation in public procurement procedures. 
Through intensified activity in the media, the SCA aims at increasing awareness of the Act. 

1 Peter Forsberg is a partner and Axel Resvik is an associate at Hannes Snellman Attorneys.
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Breach of the competition rules is not a criminal offence in Sweden. However, a 
trading prohibition may be imposed on an individual in cases of particularly serious cartel 
infringements. Only in situations where it is considered to be in the public interest and the 
individual has seriously failed to fulfil the obligations will the SCA seek a trading prohibition. 
In circumstances where either the company benefits from leniency, or the individual has 
contributed and personally cooperated to a significant extent, the SCA may grant immunity 
from a trading prohibition.2

A governmental committee has been appointed, and is currently investigating whether 
the SCA should be given increased decision-making powers, in order to create more uniform 
conditions for effective supervision across Europe.

The SCA will also continue their focus on cartel enforcement, reviewing mergers and 
actions against undertakings abusing their dominant position. 

II CARTELS

The substantive provisions of relevance to cartel enforcement are found in Chapter 2 of the 
Act, which covers anticompetitive agreements. Chapter 2, Section 1 and Chapter 2, Section 
2 are modelled after Article 101(1) and 101(3) of the Treaty on the Functioning of the 
European Union (TFEU). Section 1 strictly prohibits cooperation between undertakings 
that has as its object or effect the prevention, restriction or distortion of competition in the 
market to an appreciable extent, whereas Section 2 sets out the possible exemptions to the 
prohibition found in Section 1.

The Swedish leniency programme was amended in 2014 to better reflect the EU 
leniency system. The new leniency regime introduced a marker system whereby a company 
may apply for a marker and submit limited information about an ongoing infringement. 
The minimum requirement in order to obtain a marker is to submit information on the 
market affected by the infringement, the other companies involved and the nature of the 
infringement. In order to secure the marker, the company must, within a specified period, 
submit a complete notification. Unless the company with the marker fails to submit the 
outstanding information, another company cannot jump the queue for immunity. 

i Significant cases

Data communications links in Gothenburg – bid-rigging cartel 3

The SCA sued TeliaSonera, Sweden’s largest telecommunications operator, and Göteborg 
Energi GothNet, a local network operator in Gothenburg, at the SDC requesting a total fine 
of 35 million kronor for having formed a bid-rigging cartel prior to a public procurement 
procedure by the City of Gothenburg in 2009. The SCA claims that when the City of 
Gothenburg procured data communication services, TeliaSonera and GothNet agreed 
that TeliaSonera would not submit a tender offer in the procurement, despite the fact that 
GothNet and TeliaSonera are major competitors on the market. Subsequently winning the 
bid, GothNet contracted TeliaSonera as a subcontractor. The trial at the SDC is scheduled 
for October 2016. 

2 KKVFS 2012:2.
3 Case No. 848/2014, T 17299-14.
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Healthcare services – bid-rigging cartel 4

In December 2015, three companies within the healthcare and nursing sector, Aleris 
Diagnostik, Capio S:t Görans Sjukhus and Hjärtkärlgruppen i Sverige, were fined a total 
of approximately 28 million kronor for collusion during a public procurement of clinical 
physiology. The SCA sued the companies at the SDC and requested fines amounting to a 
total of 41 million kronor. Aleris had, prior to the companies submitting the offer, agreed to 
share the contract with the other two, regardless of which company had the winning bid. The 
decision has been appealed and the case is pending decision at the Market Court. 

Moving companies – market sharing? 5

Last year, the SCA sued three companies in the moving company sector, Alfa Quality 
Moving, NFB Transport Systems and ICM Kungsholms AB requesting approximately 
42 million kronor in fines. The companies had in two subsequent transactions included 
non-competes in the share purchase agreements, which, according to the SCA, were too 
far-reaching and could not be considered to be ancillary restrictions. Instead the competition 
clauses amounted to lengthy (five years) non-competes and consequently market-sharing. 
The hearing will be held at the SDC in March 2016. It will be one of the first cases where too 
far-reaching non-competes have not been considered ancillary but have been interpreted to 
create anticompetitive effects, giving rise to fines.

Online travel agency services6

In 2015 and 2016 the SCA under the coordination of the Commission, and in cooperation 
with other national competition authorities within the EU, investigated antitrust issues in the 
European online hotel booking sector. Booking.com has in its contracts with hotels required 
the hotels to always offer Booking.com the same or lower rates than offered through other 
sales channels. The SCA had concerns that these so-called ‘parity clauses’ in contracts between 
Booking.com and the hotels may have anticompetitive effects and could potentially lead to a 
restriction of competition as, for example, it could prevent other hotel reservation companies 
from entering and expanding on the market, all in breach of EU and national antitrust rules. 
Booking.com initially offered commitments that did not fully alleviate these competition 
concerns. However, in April 2015, Booking.com settled the antitrust case in Sweden as well 
as in Italy and France by, among other things, agreeing to allow hotels to offer lower room 
rates via Booking.com’s competitors, hence restoring competition between online travel 
agencies. After amendments of certain conditions of the hotel agreements, the SCA has also 
terminated an investigation against the online travel agency Expedia.7 The SCA’s decision to 
accept commitments were Booking.com may still require hotels to offer it the same room 
price as hotels do on their own site, or better, were justified by the ‘free rider problem’. A 
company that has invested time and money in a product or service should be allowed to bear 
the fruits of its investments. If Booking.com was prohibited from demanding the same or 
lower prices, sales could potentially be taken away from the company, as customers could first 
visit Booking.com and later on book the same hotel at a cheaper price from another online 

4 Case No. 483/2013.
5 Case No. 511/2014, T 10057-14.
6 Case No. 596/2013.
7 Case No. 595/2013.



Sweden

341

site. Conversely, the German Bundeskartellamt did not come to the same conclusion as the 
rest of the national competition authorities, and decided not to accept the commitments; 
instead Bundeskartellamt filed formal antitrust charges against Booking.com prohibiting the 
continued use of ‘best price’ clauses.8 

Waste handling and recycling9

The SCA commenced an investigation of suspected anticompetitive cooperation between 
companies active on the market for the collection and transportation of waste. The SCA 
performed several dawn raids because of suspected impermissible tender cooperation between 
two companies, owned by the municipally. The SCA had indications that the companies had 
acted illegally by coordinating their tender offers in a public procurement of transportation 
and recycling of household waste. In November 2015 the SCA decided not to take any further 
actions, due to lack of tangible evidence supporting its claim, and closed the investigation.

Mail distribution programme10

The SCA has investigated whether a mail distribution programme, jointly developed by the 
two largest players in Sweden, PostNord and Bring Citymail, could constitute anticompetitive 
cooperation. The investigation was, however, terminated in November 2015 when the 
SCA, after an overall assessment of the matters at hand, found that the mail distribution 
programme did not cause any anticompetitive concerns. The mail distribution programme 
is open for other postal operators and the programme does not contain any sensitive price or 
customer information.

Calculation material from the Swedish Association of Road Transport Companies11

The SCA investigated the Swedish Association of Road Transport Companies, which is the 
trade organisation for the Swedish haulage industry, for providing their members with price 
calculation support. The price calculation support consisted of spreadsheets with prefilled 
values relating to costs for vehicles, interests and services. Generally, it is not illegal for a trade 
organisation to provide such support to its members, however, the SCA was concerned that 
the prefilled values and the possibility of sharing data would have anticompetitive effects. The 
SCA closed the investigation after the association had agreed to only use fictitious values and 
remove the ability to share the calculations among the members.

ii Trends, developments and strategies

The SCA performs, on average, although it varies from year to year, less than a handful 
of dawn raids per year. There are currently approximately 10 cartel investigations ongoing. 
The SCA tends to prioritise those sectors where there is competitive imbalance. Sectors that 
have been under the SCA’s scrutiny in the past are building and construction, the petrol 
market and the healthcare sector. Moreover, the SCA receives approximately five leniency 

8 Narrow ‘best price’ clauses of Booking also anticompetitive. www.bundeskartellamt.de/
SharedDocs/Meldung/EN/Pressemitteilungen/2015/23_12_2015_Booking.com.html. 
(6 April 2016).

9 Case No. 598/2014 and Case No. 184/2014.
10 Case No. 584/2014.
11 Case No. 168/2012.
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applications per year, whereof approximately half are summary applications.12 The SCA does 
not presently have any powers to impose fines on companies infringing the Act. Only the 
SDC has the power to impose fines on undertakings that have infringed the competition 
rules. In 2015, the Swedish government launched an inquiry into whether the SCA should 
be granted enhanced decision-making powers in the enforcement of antitrust and merger 
control rules.

Furthermore, the question of mirroring has been among one of the most debated 
topics within competition law for the past few years. The law has recently been changed to 
clarify when the SCA has the right to copy and examine digitally stored materials at SCA’s 
premises. From 1 January 2016, the SCA may copy and examine digitally stored material 
at its premises if the company under investigation has given its consent. Due to past legal 
uncertainties surrounding the rules of mirroring, the new legislation amending the Act has 
been welcomed. 

Another topic of interest is the so-called ‘fishing expeditions’. In 2014 the SDC 
granted the SCA permission to perform an extended search of previously mirrored material 
relating to a dawn raid the year before, based on suspicions of an additional infringement of 
the Act. The company, AssaAbloy AB, subsequently appealed to the Swedish Market Court, 
which held that the SCA did not have the authority to use previously mirrored material 
collected at a dawn raid relating to another alleged infringement to investigate a new possible 
infringement of the Act, hence clarifying that fishing expeditions are not allowed.13

iii Outlook 

The fight against cartels is one of the main priorities of the SCA, and measures relating 
to the detection of cartels has increased, especially concerning bid-rigging cartels in public 
procurement procedures. There are several ongoing investigations at the SCA, of companies 
suspected of having collaborated at the bidding stage. The SCA has also announced that it 
will continue to focus on preventing and detecting cartels in public procurement procedures. 

III ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

Chapter 2 Section 7 of the Act sets out the prohibition against abuse of a dominant position. 
The Section is harmonised with Article 102 of the TFEU, hence the assessment whether an 
undertaking can be considered to be dominant, the delimitation of the relevant geographical 
and product market, and whether the undertaking has acted abusive is made in accordance 
with the practice set out by the EU legislator. 

Even though, in recent years, there has not been many court cases in Sweden on abuse 
of dominance, there has been quite a large number of alleged abuses since the introduction 
of the Act. The cases most often concern deregulated markets. 

12 During the period 2010–2014.
13 Market Court 2015:15.



Sweden

343

i Significant cases

Rebate scheme on postal volumes14 
The SCA received complaints from customers of PostNord, the main distributor of letters, 
newspapers and paper commercials in Sweden after PostNord’s announcement to change its 
volume-based rebate scheme. The changed rebate scheme meant that the customers would 
no longer benefit from adding up volumes from their underlying customers, only being able 
to account for their own volumes. The SCA subsequently closed the investigation because of 
the lack of anticompetitive effects on the market. The SCA concluded that the Act does not 
protect businesses that are less efficient than the dominant player. Since there was no risk of 
foreclosure effects, the SCA found that intervention would potentially cause more harm than 
good, leading to raised prices to the detriment of the consumers.

Foreclosure of competitor15 
The SCA has sued Nasdaq OMX Stockholm, the operator of the Stockholm Stock Exchange, 
and requested that fines of 31 million kronor be imposed for abuse of a dominant position 
after a complaint by Burgundy, a competitor. The alleged abusive conduct consists of the 
foreclosure of Burgundy, from a data centre provided by a third party, Verizon Sweden. 
Nasdaq has allegedly exerted pressure on Verizon to hinder Burgundy from accessing the data 
centre, which is an essential input for traders such as Burgundy. The case is currently pending 
before the SDC. 

Labelling system16

In 2014 the SCA sued Swedish Match, a tobacco and tobacco fridge company, at the SDC for 
abusing its dominant position. The SCA requested that Swedish Match would receive a fine 
of 38 million kronor for acting anticompetitively in implementing a system for the labelling 
of the shelves in Swedish Match’s refrigerators’ for snus, a popular tobacco product. Snus 
is normally sold in refrigerators specially designed for the product and labelled by the snus 
providers themselves. The new system implemented by Swedish Match no longer allowed the 
competitors to design their own labels, disadvantaging the competitors. The SCA found that 
the conduct by Swedish Match was likely lead to reduced competitive pressure. The case is 
currently pending before the SDC.

Taxi signs17 
In 2009, for a period of nine months, Swedavia, the operator of Swedish airports, through its 
carpark contractor Europark, charged a fee on pre-ordered taxis, when welcoming travellers 
with a sign at the airport. Swedavia was sued by a taxi operator at the Market Court, which 
concluded that Swedavia were not allowed to charge taxi operators the fee and were ordered 
to stop under the threat of fines of 2 million kronor. After the decision from the Market 
Court the SCA also sued Swedavia at the SDC, requiring them to pay a fine amounting to 

14 Case No. 638/2015, 639/2015.
15 Case No. 406/2015.
16 Case No. 815/2014, T 9131/13.
17 Case No. 378/2013.
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340,000 kronor for breaching competition law. In 2014 the SDC concluded that Swedavia 
had abused its dominant position when for nine months charging the extra fee. The case is 
currently pending before the SDC. 

Margin squeeze – broadband
In 2004 the SCA sued TeliaSonera at SDC requesting the imposition of a fine of 144 million 
kronor for abusing its dominant position in the market for broadband connections (ADSL). 
According to the SCA, TeliaSonera implemented a conduct which were equal to margin 
squeeze, by offering wholesale and retail services to prices at which TeliaSonera could not 
cover its own costs at retail level. The SDC awaited a preliminary ruling from the ECJ, 
after which it decided that the actions of TeliaSonera was to be considered as an abuse of 
dominance. The case was finally decided by the Market Court in 2013, whereby it was 
concluded that TeliaSonera had acted abusive. The Market Court ordered TeliaSonera to pay 
a fine of 35 million kronor.18

ii Trends, developments and strategies

The SCA is ongoing investigating markets and sectors in risk of competition concerns. Certain 
sectors are more closely scrutinised by the SCA due to previous regulations which have created 
structural imbalances in the market (such as pharmacies and telecommunications). As abuse 
of dominance cases are difficult to prove, the SCA has formed a legal department specialised 
at such anticompetitive behaviours, litigation and macro economy.

iii Outlook 

In Sweden many sectors have previously been characterised by a monopoly or few companies 
dominating the market. Many of these markets are now in the process of being, or have 
recently been, deregulated, which often have resulted in a market problem with non-existing, 
or low competition. Therefore, the SCA has focused its efforts on these markets. Of interest 
is particularly the markets for passenger transport, both public transport in the cities and 
nationwide transportation of passengers. 

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND 
REGULATED INDUSTRIES

i Significant cases

Monopoly of alcoholic beverages
In accordance with an agreement in connection with Sweden’s accession to the EU, the 
SCA supervises the Swedish retail monopoly for alcoholic beverages, Systembolaget, in 
terms of its non-discriminatory functioning and report to the European Commission (the 
Commission) twice a year. The reports in recent years have highlighted some changes in the 
range of assortment, including suppliers of locally produced alcoholic beverages. The SCA 
also refers to the Alcoholic Delivery-commission, which proposed new rules for e-commerce 

18 Market Court 2013:5.
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in alcoholic beverages, and a judgment by the Administrative Court of Stockholm which 
resulted in Systembolaget not being considered a publicly controlled body that needs to 
comply with the rules on public procurement.19 

In November 2015 the ECJ announced a judgment in a case concerning the 
alcoholic beverages monopoly in Finland, which is of interest for the Swedish legislature.20 
The judgement provides guidance as to what articles in the TFEU are applicable on the 
assessment of the requirements for excise duty rates and retail licences for importers of 
alcoholic beverages. The ECJ stated that it is up to the national court to decide whether the 
national legislation fulfils the objectives of protection of public health and public order, or 
if these goals can be obtained by other means. The legislation does not constitute means of 
arbitrary discrimination or a disguised restriction on trade between the EU Member States. 
Furthermore, the ECJ considered that it is for the national courts to verify whether the 
characteristics and functioning of the retail monopoly for alcoholic beverages is in conformity 
with Article 37 TFEU. Ensuring that goods from other EU Member States are not being 
disadvantaged in relation to domestic goods and that no distortion of competition occurs. 
It now remains for the Swedish legislature to interpret the judgment and decide how the 
Swedish regulatory framework for private imports of alcoholic beverages will be constructed. 

The Swedish savings fund market
In 2015 the SCA analysed the Swedish savings fund market and concluded that there was a 
clear lack of competition, especially considering the almost total absence of customer mobility 
and the inflexibility of management costs.21 The market has been growing steadily during 
recent years and there has been an increase of foreign competition. This is most likely because 
of greater harmonisation of regulations in this area, especially within the EU. It is however 
still large banks that are dominating the market, even if their market power have been reduced 
in recent years. A clear sign of an increase in competition on the Swedish fund market is the 
declining management fees. The SCA has suggested that the EU rules concerning the fund 
market should not be over implemented, but rather be set at the minimum requirements. 
This is in order not to hinder small and medium-sized enterprises from entering the market. 
More stringent requirements on the Swedish fund companies than on foreign companies 
would risk creating distorting effects and result in a competitive disadvantage for Swedish 
companies. 

Housing and residential development
The SCA has done an in-depth investigation regarding the construction of housing and 
the residential development in Sweden.22 The investigation indicates that the housing and 
residential demand is greater than the recent development of housing, mainly due to lack of 
available buildable land. Prices for construction are still too high. However, the SCA believes 
that an increase in support to construction companies would only hamper competition, as 
there is a risk that the construction companies would increase their profit, not increase the 

19 Maxe-Aglinder, Cecilia. (2015). Övervakning av det svenska detaljhandelsmonopolet för 
alkoholdrycker.

20 C-198/14.
21 Report series 2015:8.
22 Report series 2015:4, 2015:5.
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number of housings. The investigation rather suggests that support should be given for costs 
related to expansion since both national and regional infrastructure is required to be increased 
in order for the construction of new housing to be made possible. 

ii Trends, developments and strategies

The SCA may commence a market investigation regarding a certain sector ex officio, or after 
complaints. The sector investigation may result in an additional investigation of a specific 
undertaking or, by guiding the undertakings concerned, to modify their behaviour in order 
to avoid an additional investigation.

iii Outlook

Markets that have recently been deregulated are often under the review of the SCA. During 
2015 the SCA has continued its investigation of the Swedish gambling market. The SCA 
has investigated whether specific terms in contracts concerning the cooperation to organise a 
nationwide lottery can be considered anticompetitive. 

V STATE AID

There are no specific national legislation concerning state aid, however Articles 107-109 TFEU, 
have been implemented through lex specialis on the application of EU state aid (2013:338), 
which entered into force in July 2013. In addition, the Local Government Act (1991:900) 
states that support and financial aid to individual businesses are forbidden. According to 
Chapter 2 Article 8 of the same act, municipalities and counties are allowed to implement 
measures to promote the local business in general, but not to target their efforts towards a 
specific company. 

The Swedish Transparency Act (2005:590) is based on the state aid rules and requires 
reporting to the Commission regarding all publicly owned, or financed operations reaching 
certain thresholds.

i Significant cases

State aid cases are not very common in Swedish courts. Most cases concern the sale of facilities 
or businesses from municipalities to private operators to prices significantly lower than the 
market price. Sweden has also multiple times been under review of the Commission, as only 
the Commission can approve targeted state aid.

The Supreme Administrative Court has on two occasions in recent years heard cases 
on state aid. 

Sale of a property 
The municipality of Karlskrona decided in February 2008, to sell a property to the 
construction company NCC for 5 million kronor, despite a higher bid for the property from 
another interested buyer.23 The Supreme Administrative Court stated in its judgment that the 
municipality had failed to conduct an independent valuation of the property, and not taken 

23 Supreme Administrative Court 2010 ref 119.
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the higher bid into account. The Supreme Administrative Court therefore concluded that 
the agreement entailed an individually targeted support to NCC and that the contract with 
NCC therefore was contrary to Chapter 2 Article 8 of the Local Government Act.

In the second case, which was announced simultaneously as the abovementioned, the 
Supreme Administrative Court concluded that that there was no question of illegal state aid.24 
In March 2008 the City Council of Årjäng had decided through an exchange contract with 
a natural person, to transfer a property for 650,000 kronor and to acquire another property 
for 4.9 million kronor. An independent valuation was not conducted and the sale of the 
property was not publicly announced. Shortly after the transaction, the municipality made 
an independent valuation of the properties through an independent valuation company. The 
first property was then valuated to 600,000 kronor and the latter to 5.5 million kronor. The 
court found that the municipality had not intended to directly support to the acquiring 
company or that the transaction in itself constituted such support. Hence, the appeal was 
dismissed. 

Publicly owned company25

In February 2009 a company owned by the municipality of Vänersborg purchased a factory 
consisting of two properties, for 17 million kronor from a private operator. Six months later, 
the municipality sold the properties to Hammar Nordic Plugg AB which only three weeks 
later resold the properties for 40 million kronor. After a complaint to the Commission, the 
Commission decided that the difference between the price should be repaid to the municipality. 
The case was appealed to the ECJ, which upheld the decision of the Commission. 

The Commission approving Swedish state aid
In recent years, the Commission has on several occasions approved financial support from 
Swedish municipalities for different infrastructure projects. For example, in 2013 the 
Commission authorised the municipality of Uppsala to co-finance a new multi-purpose 
arena.26 The Commission stated the public financing was proportional to the objectives 
pursued. Furthermore, in 2014 the Commission approved state aid granted by Sweden to 
the operator of Västerås Airport in the form of capital injections from its public shareholders, 
and under a national scheme for aid to regional airports.27 In 2016 the Commission also has 
approved state aid granted by Sweden to the operator of the two airports of Sundsvall and 
Skellefteå.28

24 Supreme Administrative Court 2010 ref 119 II.
25 Case T-253/12 Hammar Nordic Plugg AB v. Commission [2015].
26 State aid: Commission authorises public co-financing of Uppsala arena in Sweden. www.europa.

eu/rapid/press-release_IP-13-394_en.htm. (2 May 2013).
27 State Aid: Commission decisions on public financing of airports and airlines in 

Germany, Belgium, Italy and Sweden – further details. www.europa.eu/rapid/
press-release_MEMO-14-544_en.htm. (1 October 2014).

28 State aid: Commission approves public service aid to Sundsvall Timrå and Skellefteå airports in 
Sweden. www.europa.eu/rapid/press-release_IP-16-103_en.htm. (19 January 2016).
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ii Trends, developments and strategies

As made evident from the above, the majority of the state aid cases in Sweden are related 
to municipalities selling property to significantly lower prices than market value. There has, 
however, been a decrease in the number of such cases in recent years.

The SCA has considered it unnecessary to submit a report to the Commission in 
accordance with the Transparency Act when the state or the municipalities do not control 
manufacturing undertakings with a turnover exceeding €40 million.

iii Outlook

Certain projects concerning infrastructure facilities in the more remote areas of Sweden are 
dependent on financial support and state aid. Those projects will depend heavily on the 
authorisation from the Commission. 

VI MERGER REVIEW

During 2015, the SCA produced 63 decisions concerning merger notifications. Four cases 
went to Phase II investigations and in one of these cases the SCA filed a lawsuit at the SDC 
to prevent the acquisition, later on also winning the claim in court. In 2016, there has already 
been two Phase II investigations initiated by the SCA.

A concentration meets the thresholds and needs to be notified to the SCA if:
a the combined aggregate turnover in Sweden of all undertakings concerned exceeds 

1 billion kronor; and
b at least each of two undertakings concerned has a turnover in Sweden exceeding 

200 million kronor. 

Where the first threshold of 1 billion kronor, but not the second threshold is met, the SCA 
may order a party to the concentration file, if there are particular grounds for doing so. Such 
grounds may be when an undertaking already holds a strong market position and acquires a 
smaller or newly established undertaking. The acquirer may also in such circumstance also 
submit a filing voluntarily. In general, the SCA encourages undertakings to make voluntarily 
notifications of mergers.

i Significant cases

Real estate agency29

In December 2013 Swedbank’s Fastighetsbyrån, a real estate agency, acquired its closest 
competitor Svensk Fastighetsförmedling. The agencies are by far the two largest players on 
the market for real estate in Sweden. In addition to being competitors, both undertakings 
are jointly owners of the largest webpage for real estate advertisements, Hemnet.com. The 
parties closed the transaction without prior seeking clearance from the SCA, as each of the 
parties did not have turnover exceeding 200 million kronor. However, the threshold of a 
combined turnover of 1 billion kronor were exceeded, whereby the parties, after receiving 
heavy attention around the transaction in the media, submitted a voluntary notification. The 
SCA’s investigation indicated that the transaction would result in that Swedbank in essence, 

29 Case No. 426/2014.
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acquiring control of the whole market for the sale of real estate, giving Swedbank as high 
post-transaction market shares as >95 per cent on certain local markets. Subsequently, the 
SCA filed a complaint to the SDC requesting the SDC to prohibit the concentration subject 
to a fine of 250 million kronor. 

The SDC ruled in favour of the SCA and prohibited the concentration subject to a 
fine of 100 million kronor. The case was appealed by the parties to the Market Court, but 
during the proceedings the parties were able to reach an agreement with the franchisees 
in Svensk Fastighetsförmedling. The franchisees jointly acquired all shares in Svensk 
Fastighetsförmedling, allowing the parties withdraw from the Market Court. 

The Swedbank case is unusual as very few merger cases reach the SDC and the Market 
Court. In this case, the parties had already closed the transaction prior to the notification to 
the SCA which made it impossible to withdraw from the transaction.

Cheese products30

In November 2014 Arla Foods, one of the largest producers of dairy products in Sweden, 
filed with the SCA the acquisition of Falbygdens Ost, a wholesaler of cheese products. The 
SCA found that the parties would, on a market consisting of cheese products in Sweden, 
achieve a significant market share, consequently leading to raised prices, if the concentration 
was permitted. Furthermore, the SCA expressed concerns regarding the potential foreclosure 
of foreign cheese producers. However, the SCA dropped the case due to strong countervailing 
buyer power of the cheese customers, large food retailers, insensitive to an increase in price. 

Weight control products31

In 2015, Orkla notified its intended acquisition of Cederroth. Both Orkla and Cederroth 
are active on the market for food supplements and weight control products. Both parties 
were considered by the SCA to have large market shares and well known products 
for weight control products. Orkla being the largest player, with a market share of  
50 per cent and Cederroth being the third-largest player. Orkla therefore agreed on making 
commitments by selling their trademark for weight control products. The SCA stated that 
Orkla’s commitments will result in the maintenance of competition on the market.

Concrete32

The SCA has in a Phase II investigation, examined whether Heidelberg Cement Sweden AB’s 
acquisition of Contiga Holding AS would damage competition on the markets for concrete 
products and grey cement. The investigation by the SCA did not indicate that the merger 
would significantly impede the existence or development of effective competition and the 
matter was closed without further action.

30 Case No. 747/2014.
31 Case No. 514/2015.
32 Case No. 460/2015.
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District heating pipes33

In October 2015, the SCA initiated a Phase II investigation to closer examine the notified 
acquisition by Logstor of Powerpipe. The relevant market is the market of production and 
sale of district heating pipes. In February 2016, the SCA filed a lawsuit to the SDC requesting 
to prohibit the concentration. The case is currently pending decision at the SDC.

ii Trends, developments and strategies

In comparison to previous years, the number of notifications to the SCA has increased steadily 
in Sweden, and the majority of the notifications has been cleared in Phase I. In cases where 
there is an absence of vertical links and horizontal overlaps, the matter is often prioritised by 
the SCA and a decision may be received significantly quicker than 25 working days.

In 2015 the SCA introduced further guidance for notifications and the assessment of 
concentrations. The guidance is an update of the earlier guidance issued in 2010 and contains 
more accurate and updated information on merger control, based on previous experience 
from the SCA. The purpose of the guidance is to improve awareness of the investigations 
of the SCA, contribute to greater predictability and ensure good conditions for cooperation 
between the parties and the SCA, contributing to a more efficient and effective investigation. 
The report is expected to be presented in the second quarter of 2016.

iii Outlook

The SCA does not have the same decision-making powers as the Commission when 
reviewing mergers. Currently, there is an ongoing discussion whether the SCA should be 
given extended powers so that the SCA for example may have the power to prohibit a merger 
or impose sanctions on companies for gun jumping. The Swedish government has initiated 
an investigation on whether the SCA should be given extended powers in order to impose 
sanctions on undertakings not following the merger control rules.

VII CONCLUSIONS 

The discussion regarding increased decision-making powers of the SCA will continue. 
One argument for increased powers of the SCA is to increase conformity of the Swedish 
competition regime with the Commission and other EU Member States. On the other hand, 
there have also been signals indicating that the SCA’s decisions are not always in line with 
the SDC’s. At the moment, the safeguards around the SCA’s decision-making process is not 
as sophisticated and well developed as, for example, the Commission’s. There is hence a risk 
that increased powers for the SCA may lead to a decrease in legal certainty. The outcome of 
the governmental investigation is awaited in the second quarter of 2016, which may give an 
indication to the future decisional powers of the SCA.

Furthermore, in 2015, the Ministry of Justice proposed a new legal order for patent, 
intellectual property and competition law cases to be tried by two specialised courts. 
Currently, these cases are divided between administrative courts, public courts and specialised 
courts. As patent, intellectual property and competition law cases normally are complex and 

33 Case No. 578/2015.
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comprehensive in scope, the current system in which companies have to engage in several 
parallel proceedings in separate court orders, the risk of discrepancies in how the relevant 
legal provisions are applied increases. 

There are currently interesting cases, relating to merger review, pending before the SDC 
and the Market Court. The SCA has taken a more active approach towards merger control 
review. When compared to other jurisdictions, the private enforcement of competition law 
has not had an impact in Sweden yet. There have been relatively few cases for private damages 
actions for cartel behaviour, this is however expected to become more frequent.
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